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The Libyan Civil Code

PRELIMINARY CHAPTER
GENERAL PROVISIONS
Section I
Laws and Their Application
1. Laws and Rights
ARTICLE 1, (E.C. 1) RULES OF LAW

1. Provisions of law govern all matters to which these provisions apply in letter and spirit,

2. In the absence of applicable legal provisions, the Judge shall pass judgment in accordance with
the principles of Islamic law. In the absence of Islamic legal precedent, he shall pass judgment
according to prevailing custom, and in the absence of precedents in customary procedure, he shall
pass judgment according to the principles of natural law (1) and the rules of equity,

(1) Natural justice is justice as it is in 1tself, in deed and in truth as contrasted with those
more or less distorted images of it which may be seen in civil and international law...
Salmond on Jurisprudence,

ARTICLE 2. (E.C. 2) ABROGATION OF LAWS

A provision of law can only be repealed by a subsequent law expressly providing for such repeal, or
containing a provision inconsistent with a provision of the former law or regulating anew a matter
previously regulated by a former law.

ARTICLE 8. (E.C. 8) CALCULATION OF PERIODS OF LIMITATION

Periods of limitation will be calculated according to the Gregorian calendar, unless expressly provided
otherwise by a law,

ARTICLE 4. (E.C, 4) EXERCISE OF LAWFUL RIGHT

A person who legitimately exercises his rights (2) is not responsible for prejudice resulting thereby,

(2) A right is a prerogative, sanctioned by law, which a person may exercise in his relations
with other persons,

ARTICLE §. (E.C. 5) UNLAWFUL USE OF RIGHT

The exercise of a right is considered unlawful in the following cases :
(a) If the sole aim thereof is to harm another person.
(b) If the benefit it is desired to realize is out of proportion to the harm caused thereby to another

person,
(c) If the benefit it is desired to realize is unlawful,

The Application of Laws

Conflicts of Law as to Time
ARTICLE 6 (E.C. 6) LEGAL CAPACITY (8)

1. Legislative provisions as regards the legal capacity of a person are applicable to all persons who
fulfill the conditions embodied in such provisions.

2. When a person who was deemed to possess legal capacity in accordance with the provisions of a
former 1aw, becomes legally incapable in accordance with the provisions of a new law, such legal
incapacity does not effect the validity of acts previously done by him.
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(8) Legal capacity covers (1) the notion of the ability to acqufre rights and (2) the notion
of the ability to transact legal business. The former may be said to date from the time of
birth, the latter is only completely acquired on the attainment of full age.

ARTICLE 1 (E.C. 7) EFFECTIVE PRESCRIPTIVE PROVISIONS

1. New legislative provisions as regards prescription apply from such time as they come into force
11 all cases in which the period of prescription has not been completed,

2. Former legislative provisions, however, apply as regards the date of commencement of
prescription, its suspension and its interruption in respect of the period prior to the application of
the provisions of the new law,

ARTICLE 8 (E.C. 8) REDUCTION OF PERIOD OF PRESCRIPTION

1. When the new law provides for a period of prescription shorter than the pertod provided for in
the former law, the new period will apply from the date the new law came into force, even if the
old period of prescription has already commenced to run,

2. If, however, the remaining period still to run under the former law is shorter than that fixed by
the new law, the prescription shall be completed upon the expiry of such remaining period,

ARTICLE 9 (E.C. 9) PROOF ESTABLISHED IN ADVANCE (4)

Proof established in advance is governed by provisions of the law in force at the time when the proof
was established or at the time when such proof should have been established.

(4) Proof established in advance is for example a document drawn up at the time an event
takes place and in accordance with the law then in force, with view to establish the event
then and thereafter, e.g., a birth, a death or marriage certificate or an acknowledgment
of a debt exceeding ten pounds,

Conflicts of Law as to Place

ARTICLE 10 (E.C. 10) IN CASE OF CONFLICT RECOURSE TO BE HAD TO LIBYAN LAW

Libyan law will rule to determine the nature of legal relationship in order to ascertain the law
applicable in the event of a conflict between various laws in any particular suit.

ARTICLE 11. (E.C.11) STATUS OF LEGAL CAPACITY OF FOREIGNERS

1. The status and legal capacity of persons are governed by the law of the country to which they
belcfng by reason of their nationality (5). If, however, one of the two parties to a financial tran=
saction concluded in Libya and having effect in Libya, is a foreigner without legal capacity, and

if such lack of capacity is not apparent to, or easily discoverable by, the other party, then this does
not prejudice the foreigner's legal capacity,

(5) The phrase "the law of the country to which they belong by reason of their nationality”

is the literal. translation of the Arabic text. The phrase used in the French official tranalation
(of the Egyptian Civil Code) is "their national law",

ARTICLE 12 (E.C, 12) MARRIAGE

The fundamental conditions relating to the validity of marriage are govemed by the (national) (6) law
of each of the two spouses.

(6) Neither the word "national” nor the words "of the country to which the husband belongs”

appear in the Arabic text, The word "national” has however been inserted in the official
French translation (of the Egyptian Civil Code),
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ARTICLE 13, (E.C.13) MARITAL RELATIONS AND REPUDIATION. DIVORCE AND
SEPARATION.

1. The effects of marniage, including its effects upon the property of the spouses, are regulated by
the law of the country to which the husband belongs at the time of the conclusion of the marnage.

2. Repudiation of marriage 1s govemned by the law of the country to which the husband belongs (7)
at the time of repudiation, whereas divorce and separation are govemned by the law of the country
to which the husband belongs at the time of the commencement of the legal proceedings.

(7) The phrase "the law of the country to which the husband belongs” is the literal trans-

lation of the Arabic text, The words used in the French official translation (of the Egyptian
Civil Code) are however “the national law",

ARTICLE 14 (E.C.14) IF ONE OF THE SPOUSES IS LIBYAN

If, in the cases provided for 1n the two preceding Articles one of the two spouses is a Libyan at the time

of the conclusion of the marriage, Libyan law alone shall apply except as regards the legal capacity to
marry.

ARTICLE 15 (E.C. 15) ALIMONY

Obligations as regards payment of alimony to relatives are governed by the (national) (8) law of the
person liable for such payment.

(8) The word "national” is not in the Arabic text, but only in the official French trans-
lation (of the Egyptian Civil Code).

ARTICLE 16 (E.C. 16) PERSONS WHO SHOULD BE PROTECTED

The (national) (8) law of a person who should be protected shall apply in respect of all fundamental
matters relating to natural and legal guardianship, receivership and other forms . orotection of persons
without legal capacity and of absent persons. (9)

(9) An absent person is not a person merely away from his home but a person as to whose
existence there is a doubt or uncertainty, Compare Quebec Civil Code Art,86: "An absent
person, within the meaning of this Title, is one who, having a domicile in Lower Canada,
has disappeared without anyone having received intelligence of his existence”,

ARTICLE 17 (E.C. 17) INHERITANCE AND WILLS

1. Inheritances, wills and other dispositions taking effect after death are governed by the (national) (8)
law of the de cujus, the testator or the person disposing of property at death.

2. The form of a will, however, is governed by the (national) (8) law of the testator at the time the
will is made, or by the law of the country in which the will is made. The same principles apply to the
form of other dispositions taking effect after death.

ARTICLE 18  (E.C.18)  POSSESSION AND REAL RIGHTS

Possession, ownership and other real rights (10) are regulated, as regards immovables, by the law
of the place in which the immovable is situate, and, as regards movables, by the law of the place
where the movable was situate at the time when the event occurred which resulted in the acquisition
or loss of possession, ownership or other real rights,

(10) "Real Right" is the right of a man to enjoy possession and to use some portion of the

physical world, immovable or movable, and to dispose of it as he thinks fit, It is what we
call ownership, It is a right against all the world to cry: "hands off". (Wal,Yol, 1 page 5),

ARTICLE 19 (E.C. 19) CONTRACTUAL OBLIGATIONS

1. Contractual obligations are governed by the law of the domicile when such domicile is common to
the contracting parties, and in the absence of a common domicile by the law of the place where the
contract was concluded. These provisions are applicable unless the parties agree, or the circumstances

indicate that it is intended to apply another law.
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2. Contracts relating to immovables, however, are governed by the law of the place in which the
immovable is situate.

ARTICLE 20 (E.C. 20) FORM OF CONTRACTS

Contracts between living persons are governed as regards their form by the law of the cogntry in which
the contracts are concluded. They may also be governed by the law regulating the basic provisions of

a contract, by the law of the domicile (11) of the parties or by their common national law,
(11) For definition of vdomicile" see Articles 40-43 and 53.
ARTICLE 21 (E.C. 21) NON-CONTRACTUAL OBLIGATIONS

1. Non-contractual obligations are governed by the law of the State in whose territory the act that
gave rise to the obligation took place.

2. When, however, the obligation arises from a tort, the provisions of the preceding paragraph shall
not apply to an act which occurred abroad and which, although considered unlawful in accordance with
the law of the country in which the act occurred, is considered lawful in Libya.

ARTICLE 22 (E.C. 22) PRINCIPLES OF COMPETENCE OF COURTS AND QUESTIONS
OF PROCEDURE

Principles of Competence of Courts and all questions of procedure are governed by the law of the
country’ in which the actlon is brought, or in which proceedings are taken.

ARTICLE 23 (E.C. 23) SPECIAL LAWS AND INTERNATIONAL CONVENTIONS

The provisions of the preceding Articles only apply when no provisions to the contrary are
included in a special law or in an International Convention in force in Libya.

ARTICLE 24 (E.C. 24) APPLICATION OF PRINCIPLES OF PRIVATE INTERNATIONAL
LAW

The Principles of Private International Law apply in the case of a conflict of laws for which no
provision is made in the preceding Articles.

ARTICLE 25 (E.C, 25) PERSONS OF UNKNOWN OR PLURAL NATIONALITY

1. In the case of a person of unknown nationality the law to be applied will be decided by the
Judge.

2. Libyan law shall apply, however, if a person is deemed in Libya to be of Libyan nationality
and {s at the same time deemed by one or more foreign States to be a national of that or those States.

ARTICLE 26 (E.C. 26) PLURALITY OF LAWS

When, in accordance with the preceding provisions, it appears that the law to be applied is the law

of a State in which several legal systems exist, the law applicable shall be determined by the
internal law of that State,

ARTICLE 27 (E.C. 27) EXTENT OF APPLICATION OF FOREIGN LAW

In the cases where a foreign law is applicable only the internal provisions of such foreign law shall
apply to the exclusion of provisions relating to Piivate International Law.

ARTICLE 28 (E.C. 28) PUBLIC POLICY OR MORALITY
The provisions of a foreign law applicable by virtue of the preceding Articles shall not be applied
if these provisions are contrary to public policy or to morality in Libya, (12)

(12) A transaction is regarded in England, for example, as having an object contrary to
public palicy if it contemplates: (a) unreasonable restraint of trade, (b) evasion of obligations
imposed by law, (c) purchase or sale of an honour or public office, (d) assignment of the
salary of a public office, (e) jobbery in the public service, (f) defeat or delay of creditors,
(g) stifling of prosecution for a criminal offence, or other perversion of the course of justice,
(h) a breach of {ntemational comity,
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Section I

1. Individuals

ARTICLE 29 (E.C. 29) COMMENCEMENT AND END OF LEGAL PERSONALITY

1. Legal personality commences from the time a child is born alive and ends at death.

2. The law, however, determines the rights of a child en ventre de sa mere.,

ARTICLE 30 (E.C. 30)  PROOF OF BIRTH AND DEATH

1. Birth and Death are established by means of of ficial registers specially kept for this purpose,

2. In the absence of such proof, or if the INACCURACY OF THE ENTRIES IN THESE REGISTERS IS
ESTABLISHED, proof may be established by any other means.

ARTICLE 81 (E.C,31) REGISTERS OF BIRTHS AND DEATHS
Registers of and declarations cannected with births and deaths are regulated by a special law,

ARTICLE 82 (E.C.32) MISSING AND ABSENT PERSONS

Missing persons and absent persans are subject to provisions contained in special laws; in the absence
of such special laws, Islamic law will be applied,

ARTICLE 33 (E.C. 83) LIBYAN NATIONALITY
Libyan Nationality is governed by a special law,
ARTICLE 34 (E.C. 4) THE FAMILY

1. The family of a person is composed of his relatives.

2, Persons having a common ascendant are deemed to be relatives,

ARTICLE 85 (EC &) RELATIONSHIP

1. Direct lineal relationship is the relationship existing between ascendants and descendants,

2, Collateral relatonship is the relationship existing between persons who have a comm on ascendant
without one of them being a descendant of the other,

ARTICLE 36 (E.C. 36) THE DEGREE OF RELATIONSHIP

The degree of reladonship will be calculated, as regards direct lineal relationship, by ascending to
the common ancestor and counting each relative excluding the common ancestor. The degree of
relationship will be calculated, as regards collateral relationship by ascending from the descendant to
the common ancestor, then descending to the other descendant, Each relative, excluding the
common ancestor, counts for one degree.

ARTICLE 37 (E.C. 37) RELATIVES OF SPOUSES

The relatives of either of the two spouses are deemed to be relatives of the other spouse, in the same
line and of the same degree.

ARTICLE 38 (E.C, 38) FIRST NAME AND FAMILY NAME

Bvery person must have a first name and a family name. The family name of a person is bestowed
upon his children,

ARTICLE 39 (E.C. 89) ACQUISITION AND CHANGE OF FAMILY NAME
Acquisition and change of family name will be governed by special legialation.
ARTICLE 40 (E.C. 40) DOMICILE

1. A domicile is the place where a person habitually resides,
2. A person may have more than one domicile at the same time, or he may have nooe.
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RTICLE 41 (E.C. 41) DOMICILE OF PERSON EXERCISING TRADE OR PROFESSION
A .

i de or profe
The place where a person exercises a ra :
matters carried on in connection with such trade or profession.
ARTICLE 42 (E.C. 42) DOMICILE OF MINORS, PERSONS UNDER DISABILITY,
MISSING AND ABSENT PERSONS

ssion is considered as his domicile as regards

1. The domicile of a minor, 2 person under legal disability, 2 mussing person or an absent person will

be the domicile of his legal representauive.

2. A minor who has attained eighteen years and 2
have his spectal domicile in respect of acts he isca

ARTICLE 43 (E.C. 43) ELECTION OF DOMICILE

person in a similar legal position shall nevertheless
pable of performing in accordance with the law.,

1. A special domicile may be elected for the performance of a specific legal act.

2. The election of domicile must be evidenced by writing.

3, A domicile elected for the performance of a legal act shall be deemed to be the domicile in so far
as all matters relating to such act are concered, including the procedure for enforcement by legal means
unless the election of domicile is expressly limited to certain special acts, excluding others,

ARTICLE 44 (E.C. 44) ATTAINMENT OF LEGAL CAPACITY AND MAJORITY

1. All persons attaining majority in possession of their mental faculties and not under legal disability,
have full legal capacity to exercise their civil rights.

2, The majority of a person is fixed at twenty-one years completed in accordance with the Gregorian
Calendar,

ARTICLE 4¢ (E.C. 45) LEGAL INCAPACITY

1. A person devoid of discretion owing to youth, feeble mindedness or insanity is incapable of
exercising his civil rights,

2, A person who has not attained the age of seven is considered devoid of discretion.

ARTICLE 46 (E.C, 46) LIMITED LEGAL CAPACITY

A person who has reached the age of discrenion but has not attained majority and a person who has

attained his majority but is a prodigal or an imbecile, has a limited legal capacity according to the
provisions of the law,

ARTICLE 47 (E.C, 47) PROTECTION OF PERSONS OF LEGAL INCAPACITY AND
LIMITED LEGAL CAPACITY

Persons deprived of full or partial legal capacity are governed, as the case may be, by the rules of
natural or legal guardianship or curatorship subject to the conditions and in accordance with the rules

laid down by law.

ARTICLE 48 (EC, 48) PROTECTION OF LEGAL CAPACITY

No person can renounce his legal capacity or modify the rules relating thereto.
ARTICLE 49 (E.C. 49) PROTECTION OF PERSONAL FREEDOM
No person can renounce his personal liberty,

ARTICLE 50 (E.C. 50) PROTECTION OF RIGHTS INHERENT IN PERSONALITY (13)

:\o:r:no:n:tze rights inherent i-n his personality have been unlawfully infringed shall have the right
cessation of the infringement and compensation for any damage sustained thereby.

(f ::llrh:or;g:: inherent tnapencp'n personality are the right to possess a family status, the
ty property and"the right to enjoy the essential liberties of an individual,



ARTICLE 51 (E.C.51)  PROTECTION OF NAME

A person whose right to the use of his name s unlawfully disputed by another, or a person whose name
is unlawfully used by another shall have the right to demand cessation of the infringement and
compensation for any damage sustained thereby,

2. Juristic Persons

ARTICLE 52 (E.C. 52) JURISTIC PERSONS
Juristic Persons are :

1. The State, the provinces (mudirias), towns and villages in accordance with the provisions fixed
by law; administrations, departments and other public institutions to which the law has granted the
status of juristic persons,

2. Religious groups and communmities which the State has recognised as juristic persons,

3, Awgaf,

4, Commercial and civil corporations,

5. Associations and Foundations created in accordance with the subsequent provisions hereof,
6

. Any group of persons or properties recognised as juristic persons by virtue of a provision of the law,

ARTICLE 53 (E.C. §3) RIGHTS OF JURISTIC PERSONS

L. A junistic person enjoys, within the Limits established by law, all rights, with the exception of
those rights which are inherent in the nature of an individual,

2. A juristic person has:
(2) Its own "patrimonium™ (Proprietory Rights) (14);
(b) Legal capacity, within the limits fixed by its constitution or established by law;

(c) The right to sue;

(d) Its own domicile, This damicile is the place where its seat of management is situate,
A corporation whose seat of management is situate abroad but operates in Libya {s deemed,
in accordance with intemal law, to have its seat of management at the place where its

local seat of management is situate,
(14) "Patrimonium” means the mass of legal relationships, of pecuniary value, which
constitute the assets and liabilities of an individual or of a juristic person.

3, A juristic person has a representative to express its will,

Associations

ARTICLE 54 (E.C. 54) DEFINITION OF ASSOCIATION

An association is a group of permanent character, formed by a number of individuals or juristic
persons with an object other than the realisation of material profit,

ARTICLE 55 (E.C.55) SCHEME OF MANAGEMENT AND DEED OF INAUGURATION

1. In order to be duly formed an association must have a written scheme of management signed
by its founders,

2. The scheme of management of an association must contain the following particulars:
(2) The name, object and seat of management of the association, which seat of manage-

ment must be situated in Libya;
(b) The first name, family name, natioaality, profession and domicile of each of its

founders;

(¢) The resources of the association;
(d) The bodies that represent the association, their attributions and the methods of appoint-

ment and revocation of the members of these bodies;
(€) The rules to be followed for the purpose of alterin

assocfation,

g the scheme .of management of the
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ARTICLE 56 (E.C. 56) SPECIAL PROVISIONS AS TO DISSOLUTION OF ASSOCIATION
n association must not provide that the property of the association

heme of management of a ;
s > their heirs or their families.

will, upon dissolution, devolve on the members,
tual assistance or for a

2.
pension fund.
ARTICLE 57 (E.C. 57)

1. An association may own immovables and enjoy o
for the realization of the objects for which it was formed.

This peovision does not apply to money assigned solely to funds for mu

LIMITATION OF RIGHT OF OWNERSHIP

ther real rights only in o far as it is necessary

to do so

2. This provision does not apply to associations whose objects are solely charitable, educational

or for the purpose of scientific research.

ARTICLE 58 (E.C. 58) PROOF OF JURISTIC PERSONALITY

I. An association, once constituted, acquires the status of a juristic person.
2. Ths status can be set up against a third party only after publication of the scheme of management

of the association,

ARTICLE 59 (E.C. 59) PUBLICATION OF THE SCHEME OF MANAGEMENT

1. Publication is effected in accordance with the provisions of the law.

2. Failure to effect publication or the use of other means to evade legally establishing the
existence of the association shall not prevent a third party availing himself against the association
of the effects inherent in the status of a juristic person.

3. An association that has not complied with the formalities of publication, that has not been
validly constituted or that has been formed secretly, shall nevertheless be held responsible for
engagements undertaken by its managers or by those who act on its behalf, Execution in respect
of such undertakings can be levied on the property of the association whether such property arises
from members contributions or from any other source,

ARTICLE 60 (E.C. 60) AMENDMENT OF SCHEME OF MANAGEMENT

Amendments to the scheme of management of the association must be. published in accordance
with the provisions of Article 59, The amendment may only be set up against third parties from
the date of publication,

ARTICLE 61 (E.C. 61) GENERAL MEETING

A resolution in general meeting is necessary for the approval of the budget and of the balance sheet,
for an amendment of the scheme of management and the voluntary dissolution of the association.

ARTICLE 62 (E.C. 62) RESOLUTIONS OF THE GENERAL MEETING
1. Al active members must be given notice to attend general méetings.

2. Resolutions in general meeting are taken by a majority of the members present or represented,
unless the scheme of management provides otherwise.,

8., Resolutions taken 1n general meeting as to an alteration to the scheme of management or the
voluntary dissolution of the association are invalid unless these items were included in the agenda
accompanying the convening notice, A resolution as to the amendment of the scheme of management
must be passed by the absolute majority of the members of the association, and a resolution as regards
dissolution or an amendment to the objects of the association, must be passed by two-thirds of the
members of the association.  All these provisions apply unless the scheme of management of the
association requires a larger majority,

ARTICLE 63 (E.C. 63) ANNULMENT OF RESOLUTIONS OF THE GENERAL MEETING

1. All resolutions passed in general meeting which are contrary to law or to the scheme of
management of the association may be annulled by the Judgment given by the Court of First
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Instance in whose dustrict the association has 1ts seat, provided that the annulment proceedings
are instituted by one of the members, by a third party having an interest, or by the Parquet, within
six months from the date of the resolution,

2. Annulment proceedings, however, cannot be set up against third partics, who may have
acquired rights in good faith, as a result of the resolution in question,

ARTICLE 64 ( E.C. 64) NOTE: Liquidators are not mentioned In E.C.
ANNULMENT OF ACTS PERFORMED BY MANAGERS OF AN AS8OCIATION

1. Acts performed by the managers of an association exceeding the 1imits of the powers attributed
by them or contrary to the provisions of the law, or of the scheme of management of the assoclation
or to a resolution in general meeting, can be annulled by a Judgment of the Court of Plrst Instance
in whose district the association has its seat upon application by any one of the members, or by the
liquidators or by the Parquet.

2. Proceedings must be instituted within one year from the date of the act to be annulled,

8. Annulment proceedings cannot be set up against third parties who have acquired rights in good
faith as a result of such acts,

ARTICLE 65 (E.C.65) RETIREMENT AND EXPULSION OF MEMBERS

1. A member may, unless he has undertaken to continue to be a member of the association for a
fixed period, retire at any ume,

2. A resolution to expel a member may not be made except for grave reasons and if
these circumstances arise then the member may have recourse to judicial remedfes
within six months from the date he is notified of the resolution.

A retiring member, as well as a member who has been expelled from an association, has no rights over
the association's property, except in cases where the association holds funds for mutual assistance and
pensions as mentioned in paragraph 2 of Article 56, in which case the scheme of management may
provide otherwise,

(Para. 2 of this Article is not in E.C.)

ARTICLE 66 (E.C. 66) DISSOLUTION OF THE ASSOCIATION

1. An association may be dissolved by a Judgment of the Court of First Instance in whose district the
association has its seat, upon application by a member, or other person having an Interest, or by the
Parquet, if the association becomes unable to meet its liabilities, or if its property, or the income
thereof, has been applied to objects other than those for which the association was formed, or If there
has been a serious violation of the scheme of management of the association, of the law or of public
policy,

8. The Court may, although rejecting an application for dissolution, add an order that the impugned act
be annulled.
ARTICLE 67 (E.C. 67) APPOINTMENT OF LIQUIDATORS

When an association is dissolved, one or more liquidators shall be appointed (n general meeting in
case of voluntary dissolution, or by the Court in case of judicial dissolution.

ARTICLE 68 (E.C. 68) DISPOSAL OF PROPERTY

1. When the liquidation has been completed, the liquidator will proceed with the distributfon of
any remaining property of the association in accordance with the provisions laid down in the scheme
of management of the association.
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¢, If the scheme of management of the association makes no provision for the dl:rlb:ion onf
liquidauon, or if the distribution cannot be made ('n the manner provided rzr inlt T « em:oc
management, the association in general meeting, in the case nf voluntary dissolut ’on: or the o:rt
Ju the case of judicial dissolution, will allocate the property of the dissolved association to another
assoclation or institution whose objects most closely approximate to the objects of the dissolved
assoclation,

ARTICLE 69 (E.C. 69) DEFINITION OF FOUNDATION

A foundation is a juristic person created by setting aside for an {ndefinite period property for
a philanthropic, religious, scientific, artistic, sporting or other purpose of a charitable
nature or of public interest, which does not have for its object the realization of any material gain.

ARTICLE 70 (E.C.70) CONSITUTION OF FOUNDATION

1. A foundation may be created by an authenticated deed or by will.

2. This deed or will shall be deemed to be the constitution of the foundation. It must contain the
following particulars 3=

(8) the name of the foundation, and its seat, which must be situated in Libya;

(b) the purposes for which the foundation is created;

(c) an exact and detailed description of the property allocated to the foundation.

(d) a scheme for the management of the foundation,

3, The juristic personality of the foundation shall be established as soon as it is acknowledged by
the appropriate authority,

ARTICLE 71 (E.C.T1) QUALITY OF FOUNDATION IN RELATION TO OTHERS

The creation of a foundation shall be deemed, as regards the grantor's creditors, or his heirs, as a

gift or as a will, If the creation of the foundation is detrimental to thelr interests, they may exercise
such rights of action as the law allows in similar cases as regards gifts and wills,

ARTICLE 72 (E.C. with slight variation) REVOCATION OF THE CREATION OF A FOUNDATION

When a foundation has been created by an authenticated deed, the grantor may, before acknowledgment
of the foundation by the appropriate authority, revoke it by another suthenticated deed.

ARTICLE 178 (E.C, 13) PUBLICATION

1. Publication formalities in respect of the foundation are effected at the request of the grantor, of
1ts first manager or of the authority in charge of the supervision of foundations,

2, The authoiity in charge of the supervision of foundations will proceed with the necessary
formalities of publication, immediately upon becoming aware of the creation of the foundation.

3. The provisions of Articles 58, 59 and 60 will apply to foundations.

ARTICLE 74 (E.C. 14) SUPERVISION OF STATE

PFoundations are subject to State supervision,

ARTICLE 75 (E.C. 75) DUTIES OF MANAGERS OF A FOUNDATION IN RELATION TO
SUPERVISORY AUTHORITY

The managers of a foundation must submit to the Supervisory authority the budget of the foundation
and its annual balance sheet with supporting vouchers, The managers shall also supply all other
{nformatlon or particulars required by the supervisory authority, v
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ARTICLE 76 (E.C. 16) POWERS OF THE COURT OF FIRST INSTANCE

The Court of First Instance in whose district the foundation has its seat may, upon legal proceedings
being taken by the supervisory authority, order the following measures:-

(a) The removal of managers found guilty of nesligence or incapacity and managers who have not
fulfilled the obligations imposed upon them by law or by deed of foundation, who have employed the
property of the foundation in a manner contrary to the purpose of the foundation or to the objects of
the grantor, or who have, in the exercise of their functions, committed some other very serfous
fault:

(b) the alteration of the scheme of management, or the alleviation, modification or suppression
of the charges and conditions provided for in the deed of foundation, if such measures are necessary
for the preservation of the property of the foundation, or for the realization of the objects for which
the foundation was created;

(c) the dissolution of the foundation, if it can no longer realize the objects for which it was
created, or if the objects are no longer attainable or have become illegal or contrary to morality or
to public policy;

(d) the annulment of acts done by the managers in excess of the limits of the powers attributed to
them or contrary to the provisions of the law or to the rules of the foundation. In such a case
annulment proceedings must be commenced within two years from the date of the alleged wrongful
act, without prejudice to third parties of good faith who have acquired rights by reason of the act,

ARTICLE 17 (E.C. 17) LIQUIDATION OF THE FOUNDATION

1. The Court, when pronouncing the suppression of the foundation, will appoint a liquidator and will
give a decision as regards the ultimate destination of the property remaining after liquidation, in
accordance with the provisions of the foundation deed.

2. If the devolution of the property to the recipient designated in the deed becomes impossible, or
if the foundation deed does not include the designation of any recipient, the Court will allocate the
property to a destination as cl ose as possible to the object for which the foundation was created.

ARTICLE 78 (E.C.78) AWQAF

The provisions contained in this law. relating to foundations are not applicable to foundations
constituted in the form of Awqaf.

General Provisions Applicable both to Associations and to Foundatigns

ARTICLE 179 (E.C. 19) ASSOCIATIONS AND FOUNDATIONS AS PUBLIC UTILITIES

1, Associations whose purpose is the realization of a public interest and foundations may, upon
application, be recognised as institutions of public utility by a decree approving their constitution,

2. The decree may stipulate that the association shall be exempt from the restrictions as to its
legal capacity laid down in Article 57.

3. The decree may impose special measures of supervision, such as the nomination of one or
several managers by the Government, or any other measure as may be considered necessary,

ARTICLE 80 (E.C. 80)  CHARITABLE SOCIETIES, CO-OPERATIVE SOCIETIES,
SOCIAL FOUNDATIONS AND TRADE UNIONS

Charitable societies, CO-operative societies, social foundations, and trade unions (syndicates) are

regulated by law.



Section 111

The Classification of Things and Property

ARTICLE 81 (E.C. 8) THINGS WITHIN AND OUTSIDE THE AMBIT OF TRADE

1. Anything that is not outude the ambit of trade by its nature or by virtue of the law, may be the

object of proprietory rights.
2. Things outside the ambit of trade by their nature are things that cannot be objects of exclusive

possession,  Things outside the ambit of trade by law are things which, in accordance with law,

cannot be objects of proprietory rights.

ARTICLE 82 (E.C. 82) IMMOVABLES AND MOVABLES
1. Things which are fixed and which cannot be removed without damage are immovables. All

other things are movables.

2. A movable placed by its owner in an immovable owned by him with the intention of serving or
exploiting such immovable is considered an tmmovable by reason of its destined use.

ARTICLE 838 (E.C. 83) REAL RIGHTS OVER IMMOVABLE PROPERTY

1. All real rights over immovable property including the right of ownership and all suits relating to
a real right over an immovable are deemed to be immovable property.

2. All other proprietory rights are deemed to be movable property.
ARTICLE 84 (E.C, 84) CONSUMABLE THINGS

L. Consumable things are those things whose utility, by reason of their destined use, consists in
their consumption or disposal,

2. All things destined for sale in commercial establishments are deemed to be consumable,

ARTICLE 85 (E.C. 85) FUNGIBLES

Fungibles are those things which can be replaced one by another in a payment and which it is
customary in trade to estimate by number, measure, volume or weight,

ARTICLE 86 (E.C. 86) RIGHTS IN RESPECT OF NON-MATERIAL OBJECTS
Rights in respect of a non-material object are regulated by special laws,
ARTICLE 87 (E.C, 87) PUBLIC PROPERTY

L. Immovable and movable property owned by the State or other public juristic persons and

allocated either in fact or by virtue of a law or a decree fo : 13
of the public domain, * purposes of public utility, forms part

2 Such u"“lovlble and "lovable plopelty is not Ahelnble 18 not lllble to seizure nor to
.

ARTICLE 88 (E.C., 88) LOSS BY PUBLIC PROPERTY OF ITS QUALITY

status with the cessation of their allocation
ce by virtue of a law, or a decree, or in fact
re allocated comes to an end.

for public u‘uuty Purposes. This cessation takes pla
or if the object of Public utility for which they we



FIRST PART
OBLIGATIONS OR PERSONAL RIGHTS

BOOK ONE
OBLIGATIONS GENERALLY

Chapter |
Sources of Obligations

Section |
Contracts

1. Elements of Contracts
Consent

ARTICLE 89 (E.C. 89) CREATION OF CONTRACT

A contract s created, subject to any special formalities that may be required by law for its
conclusion, from the momeant that two persons have exchanged two concordant intentions,

ARTICLE 80 (E.C. 90) DECLARATION OF INTENTION

1. An intention may be declared verbally, in writing, by signs in general use, and also by such
conduct as, in the circumstances of the case, leave no doubt as to its true meaning.

2, A declaration of intention may be implied when nefther the law nor the parties require it to
be expressed,

ARTICLE 61 (E.C. 81) EFFECT OF DECLARATION OF INTENTION
A declaration of intention becomes effective from the time that it comes to the knowledge of the

person for whom it was intended, who, subject to proof to the contrary, shall be deemed to have
knowledge of the declaraton of intention from the time that it reaches him

ARTICLE 92 (E.C. 92) DEATH OF HIM WHO DECLARED THE INTENTION OR LOSS BY
HIM OF LEGAL CAPACITY

If the person who declares the intention dies or becomes legally incapable before the declaration
of intention takes effect, the declaration of intention shall not be less effective at the time it comes

to the knowledge of the person for whom it was intended, unlesms the contrary is shown by the
declaration of intention or by the nature of the transaction.

ARTICLE 93 (E.C. 83) TIME OF ACCEPTANCE

1. When a time limit is fixed for acceptance, the person who makes the offer is bound to maintain
his offer until the expiration of the time limit.
2. The time limit may result from the circumstances or from the nature of the transaction,

ARTIQLE % (E.C. %) OFFER AT TIME OF FRAMING OF CONTRACT

L. If at the time a contract is being framed an offer is made to a person present (16) without a time
limit being fixed for acceptance, the offeror is released from his offer if it is not accepted forthwith.
This also applies if the offer is made by ..ne person to another person by telephone or by any other
similar means,

(16) In the official French translation of the E.C. only, not in the Arabic.

2. A contract is concluded, however, even if acceptance is not immediate, when, during the
interval between offer and acceptance, there i3 nothing to indicate that the offerer has withdrawn
his offer and the declaration of acceptance is made before the end of the meeting at which the

contract was being framed,
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0 K"
ARTICLE 95 (E.C. 95) AGREEMENT ON ESSENTIAL POIN I's ONI

i i : have lelt cenain detalls

1 points of a contract and

(e parties have agreed on all the essentia i

::“l:‘:" n;rczd at a later d%lte without stipulating that, fafling agrecmzn:}mu H;r'nlc; "r(':,‘::',,:h,:r::lrl“:;{i:
2 i d to have been concluded, aud the poln . .

hall not be concluded, the contract is deeme '

:I: the ;vcnt of dispute, be decided by the Court according to the nature of the transsenion to the

provisions of the 1aw and to custom and equity.

ACCEPTANCE GOING BEYOND 'I'HE OI''ER

a restriction or modification,

ARTICLE 06 (E.C. 96)

An aceeptance that goes beyond the offer, or that is accompanied by

{» deciied to be a rejection comprising a new offer.

(E.C. 97) CONTRACT BETWEEN PERSONS WO ARF NO'I" PRESENT AT
THE TIME

ARTICLE 07

], In the absence of agreement ot of a provision of the law to the contrary, A contract between
persons who are not present at the time is deemed to have been concluded at the place where and
at the thne when the offeror became aware of the acceptance.

9. hie offeror is deemed to have had knowledge of the acceptance at the place and at the time the
acceptance reached him,

ARTICLE 98 (E.C. 98) IMPLIED ACCEPTANCE

1. 1n a case in which an offeror could not, by reason of the nature of the transaction, in accordance
with comimercial usage, or on account of other circumstances, have anticipated 4 formal acceptance,
the contract is deemed to have been concluded if the offer is not refused within a reasonable time,

2. Pallure to reply is equivalent to acceptance when the offer relates to dealings already exlsting
between the partics, or when the offer is solely in the interests of the offerce.

ARTICLE 99 (E.C. 99) SALES BY AUCTION

A contract of sale by auction is only concluded when the final bid is accepted, A bid s nullifled
from the moment a higher bid is made, even if the higher bid is void.

ARTICLE 100 (E.C. 100) ACCEPTANCE IN CASE OF A CONTRACT OF ADHESION (17)

Acceptance in the case of a contract of adhesion is confined to adhesion to standard conditions which
are drawn up by the offeror and which are not subject to discussion.

(17) A contract of adhesion is one in which one party ls required to adhere to standard conditions
drawn up by the other party which are not subject to discussion.

ARTICLE 101 (E.C. 101) PREFATORY AGREEMENTS

1, An agreement by which the two parties, or one of them, promise to enter into a particular

contract In the future, is only binding if all the essential points of the contract envisaged and the
time when the contract should be concluded are stated.

?';mWhen the law provides ﬂ'\at a contract shall not be valid unless a certain form ls observed, this

) must also be observed in any agreement embodying a promise to enter into such a contract,

ARTICLE 102 (E.C, 102) EFFECT OF AGREEMENT TO ENTER INTO CONTRACT

:’lr ;2:;1:y.v:holhu promised to enter into a contract refuses to do so and the other party takes legal
gs against him to enforce the promise and the conditions required for the conclusion of the

contract, cspecially those as to the i j
S form, exist, the judgment will, upon becoming final

ARTICLE 103 (E.C. 103) EARNEST MONEY

L, In the absence of a cla
use to th
of the contract is "
2. The person who h
ey e i .::1 ;\):;: ;lh:. :al'ne:t money and withdrawn from the contract forfeits the earnest
P o i eceived earnest money and withdraws from the contract shall repay
mest money, even if the withdrawal does not cause any prejudice

ry in the contract, the payment of earnest mo
» A ney at the time
concluded {ndicates that either party may withdraw from the contract, ’
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ARTICLE 104 (E.C 104 REPRESENTATION

L. When a contract 13 entered into by a representative such representative and not the principal

will be the person who will be looked to in examining the question of vices of consent (18) or the

effects attached to the fact that the contracting party knew or should necessarily have been aware
of certain special circumstances,

(18) The vices of consent are mistake, duress and fraud.

2. yh:a. however, the representative is a mandatary who acted in accordance with the principal’s
precise instructions, the principal cannot plead the ignorance of his representative of circumstances
which the principal knew or should necessarily have known.

ARTICLE 105 (E.C. 105) EFFECT OF CONTRACT ENTERED INTO BY REPRESENTATIVES

When a contract is concluded by a representative within the limats of his authority in the name of his

principal, the rights and obligations resulting therefrom will be in favour of and binding upon the
principal.

ARTICLE 106 (E.C. 106 ) NON-DISCLOSURE OF QUALITY OF REPRESENTATIVE

When 2 contracting party did not disclose at the time of the conclusion of a contract that he is
actng as a representative, the contract only operates in favour of or binds the principal if the third
party with whom the representative contracted should necessarily have known that the contracting
party was the representative of the principal, or if it was of no importance to the third party whether
he entered into the transaction with the principal or with the representative.,

ARTICLE 107 (E.C. 107) IGNORANCE OF EXTINCTION OF REPRESENTATION

If a representative and a third party with whom the representative concluded a contract were both

unaware at the time the contract was concluded of the extinction of the representation, the effects
of the contract concluded by the representative, whether they involve rights or obligations, revert

to the principal or his successor in title (18).

(19) By "khulafa® in the Arabic or "ayants-cause” in the French, translated as "successors in title” is
meant persons who, without having consented to a contract either personally or through a representative
have succeeded to one of the parties to the contract or to a person who had rights or liabilities under it,
or had acquired from another a right under the contract. "ayants-cause a titre univermel® (Univeral
successors in title) are persons who succeed their author in some particular right or acquire some parti-
cular right from him (See Walton - Egyptian Law of Obligations, Vol.2., pages 17-18.),

ARTICLE 108 (E.C, 108) PROHIBITION OF REPRESENTATIVE CONTRACTING WITH
HIMSELF

Except where otherwise provided by law or by commercial rules, no one may contract with himself in
the name of the person he represents, either for his own benefit or for that of a third party, without the
authority of his principal, who, nevertheless, in such a case, may ratify the contract,

ARTICLE 109 (E.C. 109) CAPACITY OF PERSON CONTRACTING

Every person who has not been declared to be under total or partial legal incapacity has the legal
capacity to conclude a contract,

ARTICLE 110 (E.C.110) CONTRACTS OF MINOR LACKING DISCRETION (20) VOID
A minor lacking discretion has not the legal capacity to dispose of his property. All his acts in law
(21) are deemed to be void..

(20) The code fixes the age of discretion at seven years (see Article 45).

(21) The word "act™ in this translation denotes a juridical act or act of law, i.e., an act intended
10 create, modify, confirm or extinguish a right, such as a lawful disposition of property, giving,
borrowing, alienating, transferring.
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DEALINGS OF A MINOR POSSESSING DISCRETION

entered into by a minor possessing discretion are
hen wholly to his disadvantage.

AntterE 1l (E.C, 1)

1, t untracts and other dispositions of property
vatid when wholty to his advantage and vold w
at the same time profitable and detrimental, may be
Annulment cannot be claimed If the act is ratified
his guardian or by the Cour-, as the case may be, in

. Dispasitions of property which may be,

anmilied 1 this 18 in the Interest of the minor.

hy the minor npon attaluing his majority or by

Aveurtlance with the law,

(E.C. 112) DEALINGS OF MINOR OF DISCRETION WHO HAS ATTAINED
EIGHTEEN YEARS

ATICLE 112

A ot possessing dlscretion who has attained the age of eighteen years and has been authorized
10 take pussession of his property In order to manage it or has taken possession of his property by
virhe of 1aw, may valldly perform acts of management within the 1imits of the law.

ARTICLE 118 (E.C, 113) INSANITY, MENTAL DERANGEMENT, IMBECILITY, AND
PRODIGALS

Il Cutts shall pronounce or ralse interdictions(22) on all persons suffering from Insanity, mental
Uriangentent ot imbecllity, and prodigals, in accordance with the rules and the procedure prescribed
hy law;

(¥9) "iterdiction” 1s an order of the Court depriving a person of the exercise of his civil rights.

ARTICLE 14 (E.C. 14) DEALINGS OF PERSON SUFFERING FROM INSANITY OR
MENTAL DERANGEMENT

I. An 4ut enteted into by a person suffering from insanity or mental derangement after the
tefisirativn of the sentence of interdiction s null.

¥, An nut done before the reglstration of the sentence of interdiction is null only if the state of
Ity ot niental derangement was a matter of common notoriety at the time the contract was
eiitered ftitw or If the other party had knowledge thereof,

ARICLE 116 (E.C, 115) DEALINGS OF A PERSON PLACED UNDER INTERDICTION FOR
IMBECILITY OR PRODIGALITY.

li An act entered into by a person placed under interdiction for imbecility or prodigality after the
tegistration of the sentence of Interdiction, will be governed by the provisions regarding acts
petiutined by mihors possessing discretion,

¥, At act entered liito before the reglstration of the sentence of interdiction shall only be void
ut voldable if unfair advantage has been taken of the condition of the person under interdiction
ut Il there has been fraudulent collusion,

AItI'ICLE WO (E.C, 118) DEALINGS IN WAQF OR WILLS BY PERSONS PLACED UNDER
INTERDICTION.

1. "T'he cotstitution of a waqf or the execution of a will by a person placed under interdiction for
prodigality or for imbecility 1s valld, if the interdicted person has been duly authorized by the Court,

¥ Acts of management carried out by a person placed under interdiction for prodigality, who has
heen authotized to take | lon of his property, are valid within the limits provided by law,

ARTICLE I (E.C. 117) APPOINTMENT OF JUDICIAL ADVISER,

L IF & person 1s deal and dumb, deaf and blind or blind and dumb, and cannot, by reason of his

nfinilty, express his will, the Court m j
' . ay appoint a judicial adviser to assist h
Mich dets as may be necessary in his interests, SRR

ARTICLE LR (E.C, 118) DEALINGS OF NATURAL GUARDIANS, LEGAL GUARDIANS,

AND CURATORS

At act by a natural guardian, a legal guardian or a curator is valid within the 1imits provided by law.
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ARTICLE 119 (E.C.119)  RIGHT OF PERSON UNDER LEGAL INCAPACITY TO DEMAND

NULLIFICATION OF THE CONTRACT

A person under legal incapacity may demand the nullification of the contract, subject,

his liability to payment of damages if he has employed fraudulent methods to conceal h:
incapacity.

however, to
is legal

ARTICLE 120 (E.C. 120)  THE EFFECTS OF ERROR

Where a party to a contract commuts a fundamental error, he may apply for nullification of the

contract, provided the other party had similarly committed the same error or had been cognizant
of 1t or could have easily discovered it.

ARTICLE 121 (E.C. 121) ESSENTIAL MISTAKE

1. A mistake is an essential mistake when its gravity 1s of such a degree that, had it not been
committed, the party who was mistaken would not have concluded the contract.

2. The mistake is deemed to be essential more particularly;

(a) when it has a bearing on the quality of the thing which the parties have considered essential
or which must be deemed essential, taking into consideration the circumstances surrounding the

contract and the good faith that should prevail in business relationships.

(b) when it has a bearing on the 1dentity or on one of the qualities of the person with whom the

contract is entered into, 1if this identity or this quality was the principal factor in the conclusion
of the contract.

ARTICLE 122 (E.C. 122) MISTAKE IN LAW

In the absence of a provision of the law to the contrary, a mistake in law entails the nullification of
the contract, if the mistake fulfils the elements of a mistake in fact in accordance with the two
preceding Articles,

ARTICLE 123 (E.C. 123) MISTAKES IN CALCULATION AND CLERICAL MIS TAKES

Mere mistakes of calculation or clerical mistakes do not affect the validity of the contract; these
errors must, however, be corrected.

ARTICLE 124 (E.C.124) MISTAKE AND GOOD FAITH

1. A party who has committed a mistake cannot take advantage of the mistake in a manner
contrary to the principles of good faith.

2. Such a party, moreover, remains bound by the contract which he intended to conclude, if the
other party shows that he is prepared to perform the contract.

ARTICLE 125 (E.C.125) CONTRACT DECLARED VOID ON GROUNDS OF FRAUDULENT
MISREPRESENTATION

1. A contract may be declared void on the grounds of fraudulent misrepresentation when the artifices
practised by one of the parties, or by his representative, are of such gravity that, but for them, the
other party would not have concluded the contract.

2. Intentional silence on the part of one of the parties asto a fact or as to the accompanying

circumstances constitutes fraudulent misrepresentation if it can be shown that the contract would
not have been concluded by the other party had he had knowledge thereof.

ARTICLE 126 (E.C.126)  FRAUDULENT MISREPRESENTATION BY A THIRD PARTY

A party who is the victim of fraudulent misrepresentation by a third party can only demand the
avoidance of the contract if it is established that the other contracting party was aware of, or
should have been aware of, the fraudulent misrepresentation.

ARTICLE 127 (E.C.127) DURESS

1. A contract is voidable as a result of duress if one of the parties has contracted under the stress
of justifiable fear unlawfully instilled in him by the other party.
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o. Fear is deemed to be justified when the party who (avolietitias beey led 1o believey in:ylew

;t.’ the circumstances, that a serious and imminent danger to life, limb, honour or property

threatened him or others.

3. In appreciating the extent of duress, the X, age, social position and the condition of health
of the victim should be taken into consideration, as well as any other circumstance that might
have aggravated the duress.

ARTICLE 128 (E.C.128) DURESS BY A THIRD PARTY

When the duress is practised by a person other than one of the contracting parties the victim cannot
demand the nullification of the contract, unless it is established that the other contracting party
had, or should necessarily have had, knowledge thereof.

ARTICLE 129 (E.C.129) ANNULMENT OR AMENDMENT OF THE CONTRACT

1. If the obligations of one of the contracting parties are out of all proportion to the advantages
that he obtains from the contract or to the obligations of the other contracting party and it {s
established that the party who has suffered prejudice entered into the contract only as a result of
the other party exploiting his obvious levity of character or his unbridled passion, the Judge may,
at the request of the party so prejudiced, annul the contract or reduce the obligations of such party.

2. Proceedings instituted on such grounds shall be barred unless commenced within one year from
the date of the contract.

3. In a contract entered into for valuable consideration the other party may avoid annulment

proceedings by making such an offer as the Judge may consider adequate compensation to cover
the lesion (23).

(23) "Lesion" is the inadequacy in the price for a sale, or extortionate price in a purchase, or the
giving to a minor of a smaller portion in value than the other heirs.

ARTICLE 130 (E.C.130) SPECIAL PROVISIONS

The preceding Article shall apply subject to special provisions of the law relating to lesion in
certain contracts and to the provision of the law as regards rates of interest.

Object
ARTICLE 131 (E.C.131) THINGS THAT MAY HAPPEN IN THE FUTURE
1. Things that may happen in the future may be the object of an obligation.

2. An agreement with regard to the succession (24) of a living person is void, even if he consents
to such an agreement, except in cases provided for by law.

(24) A succession is the transference of
living persons who take the place of the
is transferred are called heirs.

property and debts of a deceased person to one or more
deceased by law. The persons to whom the succession

ARTICLE 132 (E.C.182) IMPOSSIBILITY OF OBJECT OF OBLIGATION

If the object of an obligation is something impossible in itself the contract is void.

ARTICLE 183 (E.C. 183)  DETERMINATION OF OBJECT OF OBLIGATION

1. When the object of an obli

gation is not certai
35 1 its kind and quantity, N as to {ts nature it must at least be determinate

as otherwise the contract is void,

2. Th j i

it eesoab::;:: hc:,fd a:fc:bugau_or? may, howew{er. only be determinate as to kind, if the contract
A ria s::r:::::agl ’::: quantity. If there is no agreement as to the degree of quality
s iy 24w r by any other circumstances, the debtor must supply
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(25) "Creditor” and "Debtor"

mean not only a person entitled to be paid a sum of money or a
person who owes a sum of mo

o ney but the person who is entitled to call upon another to fulfil an
obligation and a person who owes the duty of fulfilling the obligation respectively.

ARTICLE 134 (E.C.134) MONEY OBLIGATIONS

When the object of an obligation is a sum of money,
actual figure of the sum of money stated in the contr
the value of such money at the date of payment.

the debtor is bound only to the extent of the
act, whatever be the increase or decrease in

ARTICLE 135 (E.C.185) CONTRACTS CONTRARY TO PUBLIC POLICY OR MORALITY

A contract is void if its object is contrary to public policy or morality.

Consideration

ARTICLE 136 (Variation of Article 136 of E.C, ) ASSUMPTION OF OBLIGATION OF
UNLAWFUL CONSIDERATION

The contract is void if an obligation is assumed for an unlawful consideration.
ARTICLE 137 (E.C. 137) OBLIGATION DEEMED TO HAVE LAWFUL CONSIDERATION

1. An obligation is deemed to have unlawful consideration, even if such consideration is not
expressed in the contract, unless the contrary is proved.

2. The considerauon expressed in the contract is deemed to be the true consideration until
evidence to the contrary is produced.  Upon evidence being produced that the consideration is
feigned, the onus falls on the person who maintains that the obligation has another lawful
consideration of proving his contention,

Nullity

ARTICLE 138 (E.C.138) RIGHT TO PROCURE NULLIFICATION OF CONTRACT

When the law recognises the right of one of the contracting parties to procure the nullification
of the contract the other party cannot avail himself of the right (26).

(26) A person capable of binding himself, for example, cannot plead the legal incapacity of the
minor with whom he treated.

ARTICLE 139 (E.C.139) EXTINCTION OF RIGHT OF NULLIFICATION

1. The right to procure nullification of the contract is extinguished by an express or implied
ratification of the contract.

2. Ratification is retroactive to the date of the contract without prejudice to the rights of
third parties.

ARTICLE 140 (E.C.140)  RIGHT OF NULLIFICATION PRESCRIBED

1. The right to procure nullification of a contract is prescribed if not invoked within three
years.

2. This period runs, in case of legal incapacity, from the date of the cessation of such
incapacity; in the case of mistake or fraudulent misrepresentation from‘ the date the mistake
or misrepresentation is discovered; in the case of duress from the date it has ceased. In no
case can nullification be claimed as a result of mistake, fraudulent misrepresentation, or
duress when fifteen years have elapsed from the date of the conclusion of the contract.
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ARTICLE 141 (E.C, 141) INVOCATION OF NULLITY

1. When a contract is void its nullity may be invoked by every person hévlng an interest in the
contract and such nullity may also be ordered by the Court on its own initiative, Nullity cannot
disappear by ratification of the contract.

92, Nullity proccedings are prescribed after fifteen years from the date of the conclusion of the

contract,

ARTICLE 142 (E.C.142) EFFECT OF ANNULMENT OF CONTRACT

1. When a contract is void or annulled the parties are reinstated in their position prior to the contract,
\f such reinstatement is impossible damages equivalent to the loss may be awarded.

2. When, however, a contract concluded by a person without legal capacity (27) is annulled by
reason of his lack of legal capacity he shall only be liable to refund such profits as he derived from
the performance of the contract.

(27) See note to Article 6.

ARTICLE 143 (E.C. 148) CONTRACT VOID OR VOIDABLE IN PART

When part of a contract is void or voidable, that part alone will be annulled, unless it is established
that the contract would not have been entered into without such a part, in which case the contract
will be void as a whole,

ARTICLE 144 (E.C, 144) SUBSTITUTION OF ANOTHER CONTRACT FOR A VOID OR
VOIDABLE CONTRACT

When a void or voidable contract contains the elements of another contract, the contract will be
deemed to be valid to the extent of the other contract if it appears that the parties intended to conclude
such another contract,

Eftects of a Contract

ARTICLE 14§ (E.C. 145) EFFECTS OF THE CONTRACT WITH RESPECT TO PERSONS

Subject to the rules relating to successions, the effects of a contract apply to the parties and to their
universal successors in title, unless it follows from the contract, from the nature of the transaction
or from a provision of the law, that the effects of the contract do not pass to the universal successors
in title of a party (28).

(28) Compare Quebec Civil Code, Article 1028, as follows: "A person cannot, by a contract in
his own name, bind anyone but himself and his heirs and legal representatives. "

ARTICLE 146 (E.C. 146) EFFECTS OF A CONTRACT IN RESPECT OF PARTICULAR
SUCCESSORS IN TITLE

Obligations and personal rights created by contracts relating to property that has subsequently been
transferred to particular successors in title are transferred to such particular successors in title
together with the property, when such obligations and rights constitute essential elements of the
property and the particular successors in title had knowledge at the time of the transfer of the
property to them,

ARTICLE 147 (E.C. 147) CONTRACT MAKES THE LAW OF THE PARTIES

1. The contract makes the law of the parties. It can be revoked or altered only by mutual consent
of the parties or for reasons provided for by the law.

2. When, however, as a result of exceptional and unpredictable events of a general character, the
performance of the contractual obligation, without becoming impossible, becomes excessively onerous

in such way as to threaten the debtor with exorbitant loss, the Judge may, according to the circumstances:
and after taking into consideration the interests of both parties, reduce to reasonable limits the

obligation that has become excessive, Any agreement to the contrary is void,
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ARTICLE 148 (E.C. 148) PERFORMANCE OF THE CONTRACT

1. A contract must be performed in accordance with its cont
requirements of good faith,

ents and in compliance with the
2. A contract binds the contracting party not only as regards its expressed conditions, but also as

regards everything which, according to law, usage, and equity, is deemed, in view of the nature of
the obligation, to be a necessary sequel to the contract.

ARTICLE 149 (E.C.149) LEONINE CONDITIONS IN CONTRACT OF ADHESION (29)

wh.en a contract ?f adhesion contains leonine conditions, the Judge may modify these conditions or
mpeve the adhering party of the obligation to perform these conditions in accordance with the
principles of equity. Any agreement to the contrary is void.

(29) See note to Article 100.

ARTICLE 150 GENERAL STIPULATIONS IMPOSED BY ONE PARTY

General stipulations imposed by one party arevalid as against the other party if known by the latter

at the ume when the contract was entered into or if he might have known thereof by using ordinary
diligence.

In all cases, unless specifically approved in writing, the (following) conditions shall have no effect:
conditions limiting the liability of the party who inserted them, conditions affecting power to
withdraw from the contract or to suspend the execution thereof, if they are in favour of the party
inserting them, or conditions providing for the time limits for the other contracting party or
limitations to such party's power to raise defences,. restrictions to the freedom of contracts with
respect to third parties, tacit extension or renewal of the contract, and conditions relating to
possession or restricting the jurisdiction of the Judiciary.

ARTICLE 151 CONTRACTS ENTERED INTO UPON PREPARED FORMS

In contracts entered into upon forms prepared for the purpose of regulating contractual relationships,
clauses added to such forms prevail over the original clauses therein, even if they are contradictory
and even though the original clauses have not been deleted.

ARTICLE 152 (E.C. 150) CONSTRUCTION OF CONTRACT

1. When the wording of a contract is clear it cannot be deviated from in order to ascertain by
means of interpretation the intention of the parties .

2. When a contract has to be construed it is necessary to ascertain the common intention of the
parties and to go beyond the literal meaning of the words, taking into account the nature of the
transaction as well as that loyalty and confidence which should exist between the parties in accordance
with commercial usage.

ARTICLE 158 (E.C. 181) CONSTRUCTION IN CASE OF DOUBT

1. In cases of doubt the construction shall be in favour of the debtor.

2. The construction, however, of obscure clauses in a contract of adhesion must not be detrimental
to the adhering party.

ARTICLE 154 (E.C. 1562)  EFFECT OF CONTRACT IN RELATION TO THIRD PARTIES

A contract does not create obligations binding upon third parties, but may create rights in their favour.

ARTICLE 185 (E.C. 158) CONTRACT TO PROCURE PERFORMANCE OF AN OBLIGATION
BY A THIRD PARTY

1. A person who binds himself to procure the performance of an obligation by a third party does
not in so doing bind the third party, If the third party refuses to perform the obligation the person
who bound himself to obtain such performance will be liable to indemnify the other contracting
party by himself performing the obligation, the performance of which he undertook to procure.



the obligation his consent is effective only
vent of the third consenting to perform IiEe

Lmh: umc‘ that it 1s pm'.‘::les it is indicated expresmly or by 1mpl|quon that the consent 1s
setroactive 3 from the date of the agreement between the contracting parties.

ARTIQLE 156 (E.C. 154)  CONTRACT FOR THE BENEFIT OF A THIRD PERSON

i i shall be performed for
persos contract in his own name stipulate that an obligation
:ckbaum dm:y rh:’ﬂ.pany when be has a personal interest, material or moral, in the performance

of suct an obligation. (30)

(30) The most usual spplication of stipulations pour autrui are life insurance policies entered into
in favowr of third parties, and accident-insurance policies entered into by an employer for the
benefit of his workmen. Another application isa contract made by a Govemment Department
comtaining stipulations for the benefit of third parties. When, for instance a Municipality invites
tenders for the construction of public works, it frequently inserts in the contract conditions for the
benefit of the workmen to be employed, such as minimum wages, or that working hours shall not
exceed a cenain number per day.

2. As 3 result of such a stipulation and in the absence of an agreement to the contrary the third

party beneficiary acquires a direct right against the person who undertook to perform the obligation and
may call upon him to do 0. The person who gave the undertaking may set up against the beneficiary
the defeaces arising out of the contract,

3, The sipulator may also demand the performance of the obligation in favour of the beneficiary,
unless it appears from the contract that performance may only be demanded by the beneficiary.

ARTICLE 157 (E.C. 155) REVOCATION OF STIPULATION FOR THIRD PARTY

L. The stipulator himself, but not his creditors or heirs, may revoke the stipulation for a third party,
provided that the revocation is made before the beneficiary advises the debtor of the stipulator of his
with 10 have the benefit of the stipulation, and that the revocation is not contrary to the spirit of the
coatract,

2. In the absence of any express or implied agreement to the contrary, the revocation does not
liberate the debtor vis-a-vis the stipulator, The stipulator may substitute a new beneficiary in the
place of the former beneficiary, or may retain for himself the benefit of the stipulation.

ARTICLE 158 (E.C.156 )  STIPULATIONS IN FAVOUR OF THIRD PARTIES WHO MAY BE
FUTURE PERSONS OR INSTITUTIONS

A sipulaton in favour of a third party may be made in favour of future persons or institutions, and

also in favour of persons or institutions who are not identified at the date of the contract, provided

that these persons or institutions can be identified at the date when the effects of the contract come
into operation in accordance with the stipulation.

Dissolstion of a Contract

ARTICLE 159 (E.C.157) DISSOLUTION OF BI-LATERAL CONTRACTS (31)

1. In bi-lateral contracts (contrats synallagmatiques) if one of the parties does not perform his
obligation the other party may, after serving a formal surmmons oa the debtor, demand the
performance of the contract or its rescission, with damages, if due, in efther case.

(31) Bi-lateral contracts are contracts which engender at the same time two principal and correlatve
obligations: such contracts are sale, exchange, lease, partnership and others.

The Judge may also reject an application for rescission when the part of the

contract which the debtor has falled
obligation 1o its entirety. ‘€ perfom s of lirle importance in comparison with the
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ARTICLE 160 (E.C.158) RESCISSION OF CONTRACT IPSO FACTO IN CASE OF

NON-PERFORMANCE

The parties may agree that in case of non-performance of the obligations flowing from the contract
the contract will be deemed to have been rescinded ipso facto without a Court order. Such an
agreement does not release the parties from the obligation of serving a formal summons (32), unless
the parties expressly agree that such a summons will be dispensed with.

(32) A formal summons (mise en demeure)is a written demand, which may either be prepared by
a lawyer or the party himselt, but which must be served on the other side by a public officer, i.e.,
the usher or bailiff of the Court. Such service is an extrajudicial proceeding.

ARTICLE 161 (E.C.159) OBLIGATION OF BI-LATERAL CONTRACT EXTINGUISHED
BY IMPOSSIBILITY OF PERFORMANCE

When an obligation arising out of a bi-lateral contract is extinguished by reason of impossibility
of performance correlative obligations are also extinguished and the contract is rescinded ipso facto.

ARTICLE 162 (E.C. 160) EFFECT OF RESCISSION OF CONTRACT

When a contract is rescinded the parties are reinstated in their former position. If reinstatement is
impossible the Court may award damages.

ARTICLE 168 (E.C. 161) RIGHT TO ABSTAIN FROM PERFORMANCE OF BI- LATERAL
CONTRACT

When, inthe case of a bi-lateral contract, correlative obligations are due for performance, either
of the contracting parties may abstain from the performance of his obligation if the other party does
not perform his obligation,

Section I
Unilateral Undertakings

ARTICLE 164 (E.C. 162 ) PROMISE TO PUBLIC FOR REWARD FOR SPECIFIED SERVICE

1. A person who makes a promise to the public of a reward in exchange for a specified service is
bound to pay the reward to the person who performs the service, even if he acted without thought
of the promise of reward, or without knowledge thereof,

2. When the person who made the promise does not fix a period of time for the performance of the
service, he may withdraw his promise by means of 2 notice to the public, but such withdrawal will
not effect the rights of a person who has already performed the service, The right of action for
the reward will be forfeited if such action is not lodged within six months from the date of the
publication of the notice of withdrawal,

ARTICLE 165 PROVISIONS RELATING TO UNILATERAL UNDERT AKINGS

1. If the law enacts that unilateral undertakings may give rise to an obligation then the provisions
of the law as to contract shall apply thereto save where those provisions require a plurality of
intention or the undertaking conflicts with the text of the law.

2. The provisions of law as to contract shall apply generally to unilateral undertakings in so far
as they are legal dealings giving rise to effects other than the creation of an obligation.
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Section III
Unlawful Acts

1. Liability Arising from Personal Acts

(E.C. 163)  GENERAL RULES

ARTICLE 166
ther imposes an obligation t0 make reparatton upon the

Fvery fault which causes injury to ano
person by whom it 1s committed.

AlCTLCLE 107 (E.C. 164) RESPONSIBILITY FOR UNLAWFUL ACTS

I. kvery person In possession of discretion is responsible for his unlawful acts,

of discretion the Judge may, if no one is
obtain reparation from the person
taking into account

¥, When an Injury is caused by a person not in possession
respotnible for him, or if the victim of the injury cannot
responsible, condemn the person causing the injury to pay equitable damages,

the position of the parties,

ARTICLE 168 (E.C.165) INJURY RESULTING FROM CAUSE BEYOND CONTROL

In the absence of a provision of the law or an agreement to the contrary, a person is not liable to
make teparation If he proves that the injury resulted from a cause beyond his control, such as
unforeseen circumstances, force majeure, the fault of the victim or of a third party.

ARTICLE 169 (E.C. 166) LAWFUL DEFENCE

A person who causes an injury to another in legitimate defence of his person or property, or of
the person or property of a third party, is not responsible, provided that he does not exceed the
measures necemsary for his defence, as otherwise he will be liable to damages assessed in
accordance with the principles of equity.

ARTICLE 170 (E.C, 167) PUBLIC OFFICIAL

A public official is not responsible for an act by which he causes injury to another person if he
acted {n pursuance of an order received from a superior, which order he had to obey or thought
ho had to obey, and if he shows that he believed that the act performed was lawful, that he had
reasonable grounds for such belief and that he acted with care,

ARTICLE 171 (E.C, 168) NECESSITY

A person who causes injury to another person in order to avoid greater injury that threatens him
or a third party, is only responsible for such damages as the Judge deems equitable.

ARTICLE 172 (E.C, 169)  JOINT AND SEVERAL RESPONSIBILITY

When several persons are responsible for an injury they are jointly and severally responsible to
make reparation for the injury, The liability will be shared equally between them, unless the
Judge fixes their {ndividual share in the damages due,

ARTICLE 173 (E.C. 170) DAMAGES

The Judge shall decide, in accordance with the provisions of Articles 224 and 225 and in the
light of the circumstances, the extent of the damages for the loss suffered by the victim, If
the Judge is not in a position at the time of the judgment to fix definitely the extent of the
Injury he may allow the victim a delay within which he may claim reassessment of the damages.

ARTICLE 174 (E.C.171) METHOD OF PAYMENT OF DAMAGES

1. The Judge shall decide the method of payment of damages in accordance with the circumstances.

The damages may be paid b
y instalments, or in the form of a regular periodical t, in either
of which cases the debtor may be ordered to provide security. s pryment, e
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2, Damages will consist of a money payment,
Judge may, in accordance with the circumstances
restoration of the original position, or by the
with the unlawful act,

Upon the demand of the victim, however, the
» order that the damage be made good by the
performance of a prestation that has a connection

ARTICLE 175 (E.C. 172)  PRESCRIPTION

1. An aption for'da.mages arising from an unlawful act is prescribed after three years from the date
upon which the victim knew of the Injury and the identity of the person who was responsible. An

action for damages is prescribed in any case after fifteen years from the date on which the unlawful
act was committed,

2. When a claim arises out of a penal offence and the penal action is not prescribed after the

delays set out in the preceding paragraph, the action for damages is only prescribed when the penal
action itself is prescribed.

2. Liability Arising from the Acts of Another
ARTICLE 176 (E.C. 178)  RESPONSIBILITY OF SUPERVISOR

1. A person who is, by law or by agreement, entrusted with the supervision of a person who, on
account of his minority or his mental or physical condition, requires supervision, is liable for
damages for injuries caused to a third party by unlawful acts of the person under his supervision,
The responsibility exists even when the person causing the injury is 2 person who is deprived of
discretion,

2. A minor is deemed to require supervision until he has attained fifteen years or if, having
attained that age, he is under the care of a person in charge of his upbringing. The supervision
of a minor is the responsibility of his schoolmaster or of the person under whose supervision he works
during the time he is under the care of such master or of such person under whom he works. The
supervision of a wife who is a minor is the responsibility of her husband or of the person who is
responsible for the supervision of the husband,

3. A person who is entrusted with the supervision of another person may escape liability by proving
that he performed his duty of supervision or that the injury could not have been prevented, even if
he had exercised the necessary care.

ARTICLE 177 (E.C.174) RESPONSIBILITY OF MASTER (33)

1. A master is liable for the damage caused by an unlawful act of his servant (34), when the act
was performed by the servant in the course, or as a result of his employment.

2. The relationship between master and servant exists even when the master has not been free to
choose his servant, provided he has actual powers of supervision and control over his servant.

(88) The word master in this Article is used to denote a person who entrusts another with the
management of his affairs.

(34) The word servant is used to denote the person entrusted with the management of the
master's affairs.

ARTICLE 178 (E.C. 175)  CLAIM FOR REDRESS
A person responsible for an act of another person has a claim for redress against that other person
to the extent that the other person is responsible for the reparation of the injury,

3. Liability Arising from Things

ARTICLE 179 (E.C, 176) LIABILITY ARISING FROM ANIMALS

A person in charge of an animal, even if he is not its owner, is liable for any harm done by the
animal, even if the animal strays or escapes, unless such person shows that the accident was due
10 a cause beyond his control.

ARTICLE 180 (E.C. 177) DAMAGE RESULTING FROM COLLAPSE OF BUILDINGS

L. A person in charge of a building, even if he is not its owner, is liable for damage caused by
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Section IV
Enrichment Without Just Cause

ARTICLE 182 (E.C. 179) DEFINITION

A person, even one lacking discretion, who without just cause enriches himself to the detriment
of another person, is liable, to the extent of his profit, to compensate such other person for the
loss sustained by him,  This obligation remains, even if the profit has disappeared at a later
date.

ARTICLE 183 (E.C. 180) PRESCRIPTION

A claim for compensation for enrichment without just cause is prescribed after three years from
the date on which the injured person knew of his right to be compensated and in any case after
fifteen years from the date that the right arose.

1. Payment not Due

ARTICLE 184 (E.C. 181 )  PAYMENT NOT DUE
1. Whoever receives, by way of payment, that which is not owing to him, is bound to retutn it

2. There is, however, no obligation to restitute when the payer knew that he was not under an
obligation to pay, unless he was legally incapable or unless he paid under duress,

ARTICLE 185 (E.C. 182 ) RECOVERY OF PAYMENT NOT DUE

A payment which was not due may be recovered, if it was made in the performance of an
obligation whose cause had not materialized or had ceased to exist,

ARTICLE 186 (E.C. 183)  FULFILMENT OF OBLIGATION WHICH AT THE TIME HAD

NOT FALLEN DUE

1. R
 : ;:it::h::en:; al;ol;:e made of a payment effected in the performance of an obligation which
e fallen due, if the payer was not aware that payment was not then due.
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ARTICLE
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acting in so:dm;tu::e ;f a payment effected by a person other than the debtor if the creditor
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ARTICLE 188 (E.C. 185 )  LIMITS OF RESTITUTION

1. When a person has received in good faith that which is not due to him he is bound only to
restitute that which he has received,

2. If he hasreceived in bad faith he is bound to resutute in addition the interest and profit that

he has gained or that he has failed to gain by neglect on the thing unduly received, from the date
of payment or from the date he became of bad faith,

8. In any case, a person who has received that which is not due to him is bound to restitute the
interest and profit thereon from the date of a claim in the Courts,

ARTICLE 189 (E.C. 186 ) WANT OF LEGAL CAPACITY IN HIM WHO RECEIVES PAYMENT
NOT DUE

When a person who has received that which was not due to him has not the legal capacity to
enter into a contract he is bound only to the extent of his profit,

ARTICLE 190 (E.C, 187) PRESCRIPTION

A claim for restitution of a payment unduly received is prescribed after three years from the day

on which the payer knew of his right to claim restitution and in any case after fifteen years from
the date upon which the right arose,

2. Voluntary Agency (35)

(85) Voluntary Agency (Negotiorum gestio or gestion d'affaires).

There is a voluntary agency when a person of his own accord assumes the management of another
person’s business without the knowledge of the latter. The person who manages the business is
called the voluntary agent, i.e., “gerant d'affaires", of the person whose business has been
managed, i.e., dominus rei, the “maitre de 1'affaires”. There must be a union of four conditions:
(1) the voluntary agent must not have received a mandate either expressly or tacitly; (2) the act
of management must have reference to the actual patrimonium of the other person; (3) there
must be intention on the part of the voluntary agent to manage the business of another; (4) the
voluntary agent must be capable of binding himself. The act of management must be an act of
management properly so-called, e.g., the repair of a wall, a roof or the like.

ARTICLE 191 (E.C. 188) DEFINITION OF VOLUNTARY AGENCY

There is a voluntary agency when one person of his own accord knowingly assumes the management
of an urgent business of another person and on that person's behalf without being bound to do so.

ARTICLE 192 (E,C. 189) ASSOCIATION OF INTEREST IN VOLUNTARY AGENCY

Voluntary agency also exists even when a voluntary agent manages the affairs of another person
whilst at the same time looking after his own business, because of a connection between the two
businesses of such a kind that one of them cannot be managed separately from the other,

ARTICLE 193 (E.C. 190) RULES TO BE APPLIED UPON RATIFICATION OF VOLUNTARY
AGENCY

The rules of mandate apply if the person for whom the voluntary agent acts ratifies his act,
ARTICLE 194 (E.C. 191 ) DUTY TO CONTINUE WORK

A voluntary agent must continue work he has commenced until the person for whom he acts is in
a position to do so himself, He must also, as soon as he is able to do so, inform the person for
whom he acts of his intervention.

ARTICLE 195 (E.C. 192 ) DUTIES OF VOLUNTARY AGENT

L A voluntary agent must use in the management of the work he has undertaken all the care
that one would expect from a reasonable person (86) and shall be responsible for his mistakes.
The Judge may, however, reduce the amount of damages due as a result of such mistakes, if
circumstances justify such a reduction.
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Section V
The Law

ARTICLE 201 (E.C.198) OBLIGATIONS ARISING IN CONSEQUENCE OF THE LAW
Obligations which arise directly and solely in consequence of the law are govemed by the

provisions of the law giving nse to such obligations (37).

(87) Compare Article 1057 of the Quebec Civil Code as follows:
Dbligations result 1n certain cases from the sole and direct operation of law, without the
intervention of any act and independently of the will of the person obliged or of him in whose
favour obligation is imposed. Such are the obligations of tutors and the other administrators who
cannot refuse the charge cast upon them?

Chapter II
The Effects of Obligations

ARTICLE 202 (E.C.199) PERFORMANCE OF OBLIGATIONS
1. An obligation is enforceable against the debtor.
2. The performance of a natural obligation (38), however, cannot be enforced.

(38) Natural Obligations are duties which, although they are legal in their nature in the sense
that they are per se capable of being enforced, are, however, duties in respect of which the
law gives no right of action. There must be a legal link between the persons, but a link which
the law refuses to recognise, for example, a contract informal for not complying with some
formality required by law, viz., contracts of women or infants entered into without the

approval of husband or guardian, as the case may be, a nght barred by prescription, legacies
left by a will irregular in form.

ARTICLE 203 (E.C. 200) NATURAL OBLIGATIONS

The Judge shall decide, in the absence of any provision of the law, whether a natural obligation
exists. There cannot ever be a natural obligation that is contrary to public policy.

ARTICLE 204 (E.C. 20]) DISCHARGE OF NATURAL OBLIGATION

A debtor cannot claim restitution of that which he has voluntarily given to another with the object
of discharging a natural obligation.

ARTICLE 205 (E.C. 202 ) QUALITY OF NATURAL OBLIGATION

A natural obligation may constitute a valid cause for a civil obligation,

Section 1
Specific Performance

ARTICLE 206 (E.C.208) SPECIFIC PERFORMANCE OF OBLIGATIONS (89)

1. A debtor shall be compelled, upon being summoned to do so in accordance with Articles
222 and 228, specifically to perform his obligations, if such performance is possible.

2. When, however, specific performance is too onerous for the debtor, he may limit
performance to payment of a sum of money as indemnity, proyided that this method of
performance does not seriously prejudice the creditor.

(39) Specific Performance consists in doing the very thing which the debtor has promised
in the contract (Walton II, P.232).
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TRANSFER OF OWNERSHIP
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OBLIGATION TO TRANSFER REAL RIGHT HAVING AS ITS

MIAE 08 (E.C. 205)
SRTICHE S5~ OBJECT THING NOT SPECIFICALLY DESCRIBED

1. When an ohligation to transfer a real right has for its objgct a thing :'—l.n;h 1: rdees:‘:rl;;sbe::sonly
as tepands species, the right is not transferred, unless the object is identified as reg,
individualiry,

2, 1If, however, the debtor does not perform his obligation, the crefiitor may, upon an order
of the judge, or in case of urgency even without such an order, acquire, at the' expen.se of the
debtor, an article of the same kind; he may also claim the value of the articles without

prejudice to his rights to damages, in either case,
ARTICLE 809 (E.C. 206 ) TRANSFER TO REAL RIGHT AND PRESERVATION THEREOF

An obligation to transfer a real right includes that of the delivery of the article and of the
preservation thereof up to time of delivery,

ARTICLE 210 (E.C, 207 ) DESTRUCTION OF THING BEFORE DELIVERY

1. When a debtor is under an obligation to transfer a real right or to do something which
comprises an obligation to deliver a thing, he will be responsible, should he fail to deliver the
thing after having been formally summoned to do so, for the loss thereof, even if the risk or
loss prior to the issue of the summons was the liability of the creditor,

2. The risk of loss, however, does not pass to the debtor, even upon the issue of a formal
summons, if he establishes that the thing would also have perished in the keeping of the creditor
if it had been delivered to him, unless the debtor has accepted to take accidental loss at his own
risk.

3. The risk of loss of a stolen thing, no matter how the thing perishes or is lost, is the
responsibility of the thief,

ARTICLE 211 (E.C, 208) PERSONAL PERFORMANCE

When the contract or the nature of the obligation demands that the obligation to do something

shall be performed by the debtor personally, the creditor may refuse the performance of the
obligation by any person other than the debtor,

ARTICLE 212 (E.C. 209 ) PERFORMANCE AT EXPENSE OF DEBTOR

1. In the case of non-
may apply to the Court
this is possible,

performance by the debtor of an obligation to do something, the creditor
for an order to carry out the obligation at the cost of the debtor, if

2. In a case of urgency, the credi
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ARTICLE 214 (L.C, 21 CONDITION THAT REASONABLE CARE OF THING BE
EXERCISED

1. Subject always to any provision of the law or agreement to the contrary in the case of an
obligation to do somecthing, a debtor who is required to preserve a thing, to manage it to act
with prudence in the performance of his obligation, satisfies his obligation if he brings to the
performance thereof the care of a reasonable person, even if the object in view is not achieved.

2. The debtor always remains liable for fraud or gross negligence.

ARTICLE 216 (E.C. 212) BREACH OF OBLIGATION TO REFRAIN FROM DOING SOMETHING

1. When the specific performance of an obligation is impossible or not practicable, unless performed
by the debtor himself, the creditor may obtain a Judgment ordering the debtor to perform the
obligation and to pay a penalty if he abstains from performing his obligation.

2. If the Judge finds that the amount of the penalty is insufficient to make the debtor perform

his obligation he may increase the penalty each time that he considers it is desirable to do so.
ARTICLE 217 (E.C. 214) DAMAGES

After specific performance has been carried out or when a debtor has persisted in his refusal to perform

the obligation the Judge shall fix the amount of damages that the debtor shall pay, taking into account
the prejudice suffered by the creditor and the unjustifiable attitude of the debtor,

Section II
Compensation in lieu of Performance

ARTICLE 218 (E.C, 215) IMPOSSIBILITY OF SPECIFIC PERFORMANCE

When specific performance by the debtor is impossible he will be condemned to pay damages for
non-performance of his obligation, unless he establishes that the impossibility of performance arose
from a cause beyond his control, The same principle will apply if the debtor is late in the
performance of his obligation,

ARTICLE 219 (E.C, 216) CONTRIBUTION OF CREDITOR TO CAUSE OF LOSS

The Judge may reduce the amount of damages or may even refuse to allow damages if the creditor,
by his own fault, has contributed to the cause of, or increased, the loss.

ARTICLE 220 (E.C. 217) DISCHARGE OF DEBTOR FROM LIABILITY

L. The debtor may by agreement accept liability for unforeseen events and for cases of force majeure.

2. The debtor may by agreement be discharged from all liability for his failure to perform the
contractual obligation, with the exception of liability arising from his fraud or gross negligence, The
debtor may, nevertheless, stipulate that he shall not be liable for fraud or gross negligence committed
by persons whom he em ploys for the performance of the obligation.

3. Any clause discharging a person from responsibility for unlawful acts is void,

ARTICLE 221 (E.C.218)  CONDITION THAT DEBTOR BE FORMALLY SUMMONED

Damages, subject to an agreement to the contrary, are not due unless the debtor has been formally
summoned (42).
(42) Default implies that the person who is entitled to f:all for the perfom?ance of an
agreement has been damaged and that the person who is to perform is c?blxged to compensate
him. A person is not in default until it is legally proved that his delay in performing the
duty causes damage to the other party. A formal summons to perform is the instrument
by which one person calls on another to do what he has undertaken to do.
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METHOD FOR FORMALLY SUMMONING DEBTOR

ARTIOLE 238 (£.C. 81%) A the Court ot by any equivalent act,
A dedtor i formally summoned Wm" ::mmwmmw’"‘d for in the Code of Civil and Commercial
The mmmont mynt:l bymw::. ¢ sipulating that the debtor shall be considered to be in
Zﬁﬁffél":'... 1 of the expiration of the ime period without any other formality being

4.
e g IN CERTAIN CASES

ARTICLE 223 (E.C. 290) PORMAL SUMMONS NOT NECESSARY
he following cases :

be necessary int
summons 1o the debtor will not ble or without interest by an act of the
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pesformance of the obligation becomes i possi!

(a) 1f the

(b) l;' the object of the obligation {s the payment of damages in respect of an unlawful act,

(c) If the object of the obligation fs the restitution of a thing that the debtor knew to have

not due to him.
been stolen or of 8 thing that he received knowing that it was
(d) f the debtor declares in writing that he does oot fntend to perform his obligation.

ARTICLE 224 (E.C.221) ASSESGMENT OF DAMAGES

1. The Judge will fix the amount of the damages, if it has not been fixed on the contract or by
law. The amount of damages \ncludes losses suffered by the creditor and profits of which he has
been deprived, provided that they are the normal result of the failure to perform the obligation or
of delay in such performance. These 1osses shall be considered to be a normal result if the
creditor is not able to avold them by making a reasonable effort,

¢. When, however, the obligation arises from contract, a debtor who has not been guilty of fraud
or gross negligence will not be held liable for damages greater than those which could have normally
been foreseen at the time of entering into the contract.

ARTICLE 226 (E.C. 232) DAMAGES FOR MORAL PREJUDICE

1. Damages alio include compensation for moral prejudice, The right to compensation for moral
prejudice cannot, however, be tranemitted to a third party, unless it has been fixed by agreement
or unless it has been the subject of legal proceedings.

2. The Judge may sward compensation for moral prejudice only to spouses and to relatives up to
the second degree, by reason of grief caused to them by the death of the vicum.

ARTICLE 228 (E.C, 238 ) FIXING AMOUNT OF DAMAGES IN CONTRACT

The parties may fix in advance the amount of damages either in the contract or in a subsequent
agreement, subject to the provisions of Articles 218 or 223,

ARTIQLE 227 (E.C. 234 ) AGREED DAMAGES NOT DUE

1. Damages fixed by agreement are not due if the debtor esablishes that the creditor has not
wffered any los,

2, The Judge may reduce the amount of these damages if the debtor establishes that the amount
fixed was gromly exaggerated or that the principal obligation has been pardally performed.

3, Any agreement contrary to the provisions of the two preceding paragraphs is void.

ARTICLE 238 (E.C, 225) EXCESS OF DAMAGE OVER THAT AGREED

When tnacw the amount fixed by the contract the creditor cannot claim an increased sum,
unless e 10 prove that the debtor has been guilty of fraud or gross negligence,

ARTICLE 229 (E.C, 386) DAMAGE FOR DELAY

When the ob

“mm:c;o;‘:ncm:muupymt of a sum of money of which the amount is known

i oy um.“mmmérmmubom. in case of delay in payment, to Pay
credi Y. interest at the rate of four per cent in civil matters and

five
pat cent in commercial matters, Such interest shall run from the date of the claim in Court,

unless the contract or commaercial
provided fa law, usage fixes anothe date. This article shall apply, unless otherwis
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ARTICLE 230 (E.C.227 exceptthatinterest inE.C. is %) AGREED INTEREST

L. The parties may agree upon another rate of interest either in the event of delay in effecting
payment or in any other case in which interest has been stipulated, provided that it does not exceed
10%. 1f the parties agree to a rate exceeding ten percent the rate will be reduced to ten percent
and any surplus that has been paid shall be refunded,

2. Any commission or other consideration of whatsoever nature stipulated by the creditor which,
together with the agreed interest, exceeds the maxin: 'm limits of interest set out above will be
considered as disguised interest and will be subject to reduction, if it is not established that this
commission or consideration is in respect of a service actually rendered by the creditor or of a
lawful consideration,

ARTICLE 231 (E.C. 228) RIGHT OF CREDITOR TO INTEREST

Moratory interest, whether fixed by law or agreement, is due without the creditor being obliged
to prove loss as a result of delay,

ARTICLE 232 (E.C. 229) POWER OF COURT TO REDUCE INTEREST

If a credftor, whilst claiming his rights, has, in bad faith, prolonged the duration of the litigation,
the Judge may reduce the legal or contractual interest or may refuse to allow interest for the
whole of the period during which the litigation has been unjustifiably prolonged.

ARTICLE 233 (E.C, 230) MORATORY INTEREST ON SALE OF EXPROPRIATED PROPERTY

In a distribution of the price of expropriated property creditors admitted to the distribution will
only be entitled, as from the date of sale by auction, to moratory interest on amounts allocated to
them in the distribution, if the purchaser is bound to pay interest on the price, or if the Court
Treasury is bound to pay interest as a result of the deposit of the price at the Treasury and only to
the extent of interest due by the purchaser or by the Treasury, which interest will be distributed
amongst all the creditors pro rata,

ARTICLE 234 (E.C.231) DAMAGES IN ADDITION TO INTEREST

A creditor may demand damages in addition to interest if he establishes that a loss, in excess of
an interest, was due to bad faith on the part of the debtor (43).

(48) Compare Articles 1150 and 1151 of the French Civil Code. When the debtor is of good faith,
he has only to pay the damages which would result from the breach of contract which had been
actually foreseen at the time of entering into the contract. A fraudulent breach of contract involves
damages actually caused which might not have been capable of being foreseen, the principle being
that a fraudulent person must repair all the wrong he has done, but 1t is limited by this, that he is
not liable to pay for remote or indirect results of the breach but only for the necessary consequences
thereof.

ARTICLE 285 (E.C. 282) INTEREST ON OUTSTANDING INTEREST

Subject to any commercial rules or practice to the contrary, interest does not run on outstanding
interest and in no case shall the total interest that the creditor may collect exceed the amount of

the capital,

ARTICLE 236 (E.C. 283) COMMERCIAL INTEREST ON CURRENT ACCOUNTS

The legal rate of commercial interest on current accounts varies according to the local market rate
applicable, and capitalization is effected on current accounts according to commercial usage,



Section I1I

Means of Realizing and Securing the Rights of Creditors

ARTICLE 287 (E.C. 234) RIGHTS OF CREDITOR OVER PROPERTY OF DEBTOR

¢ are secured by all his property.
eference acquired in accordance with law all creditors are treated as

1. The debtsof a debto

2. Subject to any right of pre .
regards this security on a footing of equality.

1. Means of Realizing the Rights of Creditors

ARTICLE 238 (E.C. 235) EXERCISE OF DEBTOR'S RIGHTS OF ACTION BY CREDITOR

1. Every creditor, even if his claim has not fallen due, may exercise in the name of his debtor
all his debtor's rights of action save only those that are purely personal or cannot be artached.

2. The exercise by a creditor of the rights of his debtor is not admissible unless the cred.itor proves
that the debtor himself has not exercised such rights and that the debtor's failure to do so is such as
to result in or increase his insolvency. The creditor need not necessarily formally summon the
debtor to exercise his rights but he must always join the debtor in the proceedings.

ARTICLE 239 (E.C, 236 )  EFFECT OF EXERCISE OF DEBTOR'S RIGHT BY CREDITOR

A creditor, in the exercise of his debtor's right, is deemed to be the debtor's representative,
The proceeds resulting from the exercise of such rights fall into the patrimonium of the debtor
and serve as security to all his creditors,

ARTICLE 240 (E.C, 287) ACTION TO DECLARE VOID ACTS OF DEBTOR

Any creditor whose claim has fallen due and whose debtor has entered into an act of alienation
prejudicial to him may demand that such act be declared void so far as he is concerned, if such
act has either diminished his (the debtor's) rights or increased his obligations, and has in
consequence resulted in, or increased, his insolvency, when the conditions provided for in the
following Article are all present,

ARTICLE 241 (E.C, 238) CONDITIONS FOR ACTION TO DECLARE ACTS OF DEBTOR VOID

1. If the act by the debtor is for valuable consideration it can only be held invalid as against the
creditor if made by the debtor with the intent to defraud and if the other party to the contract was
aware of the fraud, It suffices for the act to be considered fraudulent if the debtor knew, at the
time that it was effected, that he was insolvent; the other party is deemed to have had knowledge
of the fraud of the debtor if he was aware of the debtor's insolvency,

2. If, however, the act entered into by the debtor was gratuitous it is not valid as against the

creditor, even if the transferee acted in good faith and it is established that the debtor did not
commit fraud,

3. edlf a mansferee disposes gf property transmitted to him by a debtor for valuable consideration, a
V4 g ;;o:h can only claim avoidance of the act by the debtor if it was made for valuable consideration
an e second as well as the first ransferee both knew of the debtor's fraud, and when the act by

the debtor was gratuitous and the second transf i
eree knew of the insolvency of th
the debtor entered into the act in favour of the first transferee, Y ® debror st the time

ARTICLE 242 (E.C. 289) INSOLVENCY OF DEBTOR

IAt ci:e;iitczl who alleges the insolvency of his debtor has only to establish the amount of his debts.
or the debtor to prove that his assets are equal to or exceed his liabilities,
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ARTICLE 243 (E.C. 240) EFFECT OF AVOIDANCE OF ACT OF DEBTOR

Onee - act has been declared void the benefits that result from the cancellation of the
benefit all the creditors to whose prejudice the act was made

ARTICLE 244 (E.C. 241)

act shall

EVASION OF ACTION BY CREDITOR

When a person acquires a r.ight from an insolvent debtor but has not paid the price, he may escape
the consequence ?f an action by a creditor, provided that the price corresponds to the normal price
and he deposits this price in the Court Treasury,

ARTICLE 245 (E.C.242) SPECIAL CONDITIONS AS TO FRAUD

1. Fraud which consists solely of giving a creditor an unjustified preference over another creditor
only entails the loss of that advantage by the creditor who has given the unjustified preference.

2. If an insolvent debtor pays off one of his creditors before the date originally fixed for payment,
the payment is not valid as against the other creditors. Neither is a payment, made after the date

fixed for payment, valid as against the other creditors if made as a result of a fraudulent arrangement
between the debtor and the creditor so paid off,

ARTICLE 246 (E.C.243) PRESCRIPTION

An action to set aside an act of alienation 1s prescribed after three years from the date on which the
creditor has knowledge of the grounds for such an action. It is prescribed in any case after fifteen
years from the date on which the contested alienation was effected.

ARTICLE 247 (E.C.244) SIMULATED CONTRACT AND ITS EFFECT

1. If a simulated (44) contract has been drawn up, creditors of the contracting parties and
particular successors in title, may, if they are in good faith, avail themselves of the hidden contract
and establish by any means the simulation of the contract by which they were prejudiced.

2. In the case of a conflict of interest between interested parties, some of whom rely upon the
ostensible contract and others on the hidden contract, the former shall have preference.

(44) There is simulation where the parties make an ostensible agreement, the effects of which
are modified or entirely destroyed by another agreement contemporary with the first and intended
to remain secret (Walton II p.127). For example, a testator of Egyptian nationality who is not
free to bequeath his whole estate to strangers may cloak the intention of donation under the
guise of an onerous contract.

ARTICLE 248 (E.C. 245) PRECEDENCE OF GENUINE OVER OSTENSIBLE CONTRACT

When the contracting parties hide a genuine contract behind an ostensible contract the genuine
contract will bind the contracting parties and their universal successors in title,

ARTICLE 249 (E.C. 246)  THE RIGHT OF RETENTION (45)

L A person who is under an obligation to supply something may refrain from performing his
obligation so long as his creditor does not offer to perform an obligation incumbent on him arising
out of the obligation of the debtor and connected therewith, or as long as the creditor does not

supply adequate security to gurantee the performance of his obligation,

2. This right belongs especially to the possessor or holder of a thing, if he has incurred
expenditure of a necessary or useful kind on the thing, The possessor or holder may, in such a
case, refuse to return the thing until he has been repaid the amount due to him, unless the

obligation of restitution results from an unlawful act,

(45) Right of getention (or right of lien): In those contracts where the action for the return of a
thing is brought by a plaintiff who is himself in breach of some duty under the contract, the other
party is given a right of retention of the thing until the plaintiff has fulfilled his legal obligations.
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ARTICLE 250 (E.C.247. Article 1129 mentioned I para. 3 hereof is Article 1119 in E.C.)
ERPRCT OF RETENTION

1. A mere right of retention does not (mply a privilege upon the thing.

2. A person who retains the thing must preserve the thing In accordance with the rules as to pledge
and must render an account of the fruita,
8, If the thing retained s of a perlshabla nature or susceptible of deterioration, the person who

retains the thing may obtain from the Court authority for ts sale in accordance with the provisions
of Article 1123, The right of retention will then be transferred to the price thereof,

ARTICLE 251 (E.C, 248) EXTINCTION OF RIGHT OF RETENTION

1. The right of retentfon 13 extinguished by the fact of the thing ceasing to be in the hands of the
possessor or the holder,

2. A person retaining the thing, who has lost possession thereof without his knowledge or in spite

of his opposition, may claim restitution of the thing, if he makes his claim within a period of thirty
days from the time he became aware of the loss of possession, provided that one year has not elapsed
since the date of loss,
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Chapter II1
Kinds of Conditions Modifying the Effects of Obligations

Section I

Conditional Obligations and Time Clauses
1. Conditional Obligations

ARTICLE 252 (E.C.265) OBLIGATION DEPENDENT UPON CONDITION

An obligation is conditional when its existence depends on a future and uncertain event.

.

ARTICLE 253 (E.C.266) OBLIGATION DEPENDENT UPON IMPOSSIBLE OR UNLAWFUL
CONDITION

1. An obligation is void when the condition upon which it depends is impassible, contrary to morality
or to public order, and the condition is suspensive (46), If the condition is resolutory (47) the condition
ftself is deemed to be inexistent.

2. An obligation depending upon a resolutory condition contrary to morality or public order is, however,
void if the condition was the determining factor for undertaking the obligation.

(46) A suspensive condition is a condition which makes the coming into force of a legal relationship
provided for in an agreement, dependent upon the happening of an uncertain future event, which event
must be possible and lawful, e.g., a person insures his building against fire and the insurance

company undertakes to indemnify him if the building is destroyed by fire.

(47) A resolutory condition is a condition which the extinguishment of a legal relationship, provided
for in an agreement dependent upon the happening of a future uncertain event which must be
possible and lawful, e.g., a donor stipulates that the gift will be rescinded if the donee dies

before the donor.

ARTICLE 254 (E.C.267) OBLIGATION DEPENDENT UPON SUSPENSIVE CONDITION

An obligation is void when it is subject to a suspensive condition by which the existence of the
obligation depends solely on the will of the person who underttok the obligation.

ARTICLE 255 (E.C.268) PERFORMANCE OF OBLIGATION DEPENDENT UPON
SUSPENSIVE CONDITION

When an obligation depends on a suspensive condition it does not become executory until the
condition is realized. Before realization of the condition such obligation is not subject to compulsory
or to voluntary performance. A creditor may, however, take protective measures to safeguard his

rights,

ARTICLE 256 (E.C.269) THE RESOLUTORY CONDITION

solutory condition is realized. The creditor must

1. Anob i hen the re
obligation is extinguished ! ution is impossible by reason.of a cause for which he

festitute that which he has received; If restit
Is responsible he will be liable for damages.

2. Acts of management carried out by a creditor shall retain their validity notwithstanding the

fealization of the condition.
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RETROACTIVE EFFECT OF CONDITION

\. The flillment of a condition is effective retroactively to the day on which the obligation was

cantracted unless it appears from the will of the parties ot by reason of the tr;:ture of the fcontrac[
tl‘m the existence of the obligation or its extinction should take effect from the moment of the

fultilinent of the condition.

ARTIOQLE 887 (E.C. 270)

e retroactive effect if the execution of the obligation

. anv case, the condition will not hav :
b o tipon on account of a cause independent of

bevomes nmpossible before the fulfilment of the condition,
the debtor and for which he is not responsible.

Y. Time Clauses

ARTICLE 258 (E.C, 271) DEFINITION
1. Auohligation is for a term if its performance or extinction depends on a future certain event,

8. Anevent is considered to be certain if it must happen of necessity even if the time at which it
should happen is unknown,
ARTICLE 259 (E.C. 272) FIXING OF TIME BY JUDGE

When it results from the obligation that the debtor shall only perform the obligation when he is able
to do 5o of when he has the means to do so, the Judge will fix a reasonable time for the term, taking
{nto account the actual and future resources of the debtor and allowing for the diligence of a man

anxious to perform his obligations.

ARTICLE 260 (e.c.278) FORFEITURE OF BENEFIT OF TERM
A debtor will forfeit the benefit of the term:
1. If he is declared bankrupt in accordance with the provisions of the law (48).

8. If he has, by his own act, apparently diminished the special security given to the creditor, even
if this security was given by a subsequent act or by virtue of the law, unless the creditor perfers to
demand additional security. If the reduction of the security is due to a cause for which the debtor
is not responsible, he will forfeit his rights to the term unless he provides adequate security.

8, If he does not supply the creditor with the security promised in the contract,

(48) In the E.C. the words "or insolvent” follow "bankrupt” but this has been omitted in the
Libyan Code.

ARTICLE 261 (E.C, 274) EFFECT OF THE TERM

1. An obligation with a suspensive term only becomes due on the date of the expiration of the
term, The creditor may, however, even before the end of the term, take measures to protect his

rights and may, in particular, ask for security if he fears that the debtor may become bankrupt or
insolvent, and has reasonable ground for his fears,

ﬂ. At the en ol a femlutol'y term the o ligation is extingui: w uon havin
d f b shed : :
g ithout such exuanc 8

Section I
Plurality of Objects of an Obligation
L. Alternative Obligations
ARTICLE 262 (E.C. 275) DEFINITION

An obligation is alternative when i
entirely freed by the performance
Pprovision in the law or of an agr

uf object includes numerous presentations and the debtor is
of one of them. The option, in the absence of any special
eement by the parties to the contrary, belongs to the debtor.
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ARTICLE 268 (E.C. 276) REFUSAL OF A WANT OF AGREEMENT AS TO OPTION

L If the opdon belongs to the debtor and
do not agree among themselves,
elect or for the several debtors 1o
the object of the obligation,

he fails to elect or if there are a number of debtors who
the creditor may apply to the Judge to fix a term for the debtor to
agree among themselves, failing which the Judge will himself fix

& 1f the option belongs to the creditor and he fails to elect, or if there are a number of creditors

who~ do‘not agre? among themselves, the Judge, if required by the debtor, will fix a term at the
expiration of which the option will pass to the debtor,

ARTICLE 264 (E.C. 277) IMPOSSIBILITY OF PERFORMANCE

If the option belongs to the debror and not one of the several prestations included in the object

of the obligation can be performed, he shall be bound to pay the value of the last of the prestations
that became impossible to perform if he is responsible for the impossibility of performance even as
regards one anly of the prestations.

2. Facultative Obligations

ARTICLE 265 (E.C.278) DEFINITION
1. An obligation is facultative when its object consists of one prestation only but the debtor may
free himself of the obligation by the performance of another prestation in its place.

2. The object of the obligation is the prestation promised and not that prestation the performance
of which frees the debtor, It is this object which determines the nature of the obligation.

Section III
Plurality of Parties to an Obligation
1. Joint and Several Obligations
ARTICLE 266 (E.C, 279) SOLIDARITY NOT PRESUMED

Solidarity between creditors or between debtors is not presumed, It is created by agreement or by
law,

ARTICLE 267 (E.C. 280 ) SOLIDARITY BETWEEN CREDITORS

1. When there is solidarity between creditors, the debtor may pay the debt to any one of them unless
one of them objects to such payment,

2. Solidarity does not prevent the debt being divided between the heirs of one of the joint and several
creditors unless the debt itself is indivisible,

ARTICLE 268 (E.C. 281) RIGHT OF ACTION AGAINST DEBTOR AND DEFENCES THERETO

L Joint and several creditors may take proceedings jointly or severally against the debtor for the
performance of the obligation. In so doing the conditions modifying the effect of the obligation
as between each creditor and the debtor should be taken into account,

2. A debtor cannot, if he is sued for payment by one of his joint and several creditors, set up as
a defence against that creditor defences that are personal as regards the other creditors, but he may
set up defences which are personal to the creditor suing him and those which are common to all the

creditors.

ARTICLE 269 (E.C. 282 ) RELEASE OF DEBTOR

L If a debtor is released of his debt to one of his joint and several creditors for a reason other
than performance, he shall be released as regards the other creditors only up to the amount of the
share of the creditor to whom he is no longer liable,

2. No one of the joint and several creditors may act in such a way as to prejudice the rights of the
other creditors,
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SHARES OF JOINT AND SEVERAL CREDITORS
t of the debt reverts to all the

ARTIQLE 270 (E.C. 283)

1, That which a joint and several creditor receives on accoun
creditors and will be divided between them proportionatelys

g, The division shall be made in equal parts if there is no agreement or provision of the law to the

contrary,

ARTIQLE 271 (E.C. 284) SOLIDARITY OF DEBTORS

When there Is solidarity between the debtors payment effected by one of them liberates all the
others,

ARTICLE 272 (E.C. 285) ACTION AGAINST JOINT AND SEVERAL DEBTORS

L A creditor may take action against all his joint and several debtors jointly or severally, In so
doing the conditions modifying the effect of the obligations as between the creditor and each of
the co~debtors should be taken into account.

2. A co-debtor who is sued by a creditor for performance cannot set up against that creditor defences
that are personal to other co-debtors, but he may set up defences that are personal to himself as well
a8 those common to all co-debtors,

ARTICLE 273 (E.C.286) NOVATION OF DEBT

Novation (46) of a debt between the creditor and one of the joint and several debtors releases
other co-debtors unless the creditor has reserved his rights against them.

(49) Novation is the substitution of a new debt for an old one which ceases to exist, or of the
substitute of a new creditor or a new debtor.
ARTICLE 274 (E.C.287) COMPENSATION

A joint and several debtor cannot set up compensation (50) with regard to that which a creditor
owes to one of the other co-debtors, except in respect of the share of such co-debtor.

(50) See Article 349 of Libyan Code.

ARTICLE 276 (E.C.288) MERGER

Merger (51) that occurs in the person of a creditor and of one of the joint and several debtors
does not extinguish the debt as regards to other co-debtors except to the extent of the merger share
of the co~debtor.

(51) See Article 857 of Libyan Code.

ARTICLE 276 (E.C, 289) RELEASE OF DEBT

L A release of debt granted by the creditor to one of the joint and several debtors does not
release the other co-~debtors unless the creditor expressly declares such to be the case,

2. In the absence of such a declaration the creditor may only claim from the other co-debtors
the balance of the debt after deduction of the share of the co-debtor whom he has released, unless
he has reserved his rights against them for the whole of the debt, In such a case the joint and
several debtors have a claim against the co-debtor who has been released for his share in the debt.

ARTICLE 277 (E.C, 260) RELEASE FROM JOINT AND SEVERAL LIABILITY

If a creditor releases one of the joint and several debtors from the joint and several liability his
right to claim the whole of the debt from the other co-debtors remains unless otherwise agreed.

ARTIQLE 278 (E.C, 29]) EFFECT OF RELEASE OF DEBT OR RELEASE OF JOINT AND
SEVERAL LIABILITY

l'.m: u:l cases of the release of one of the joint and several debtors either from the debt or
Joint and several liability the other co-debtors may in accordance with Article 285 (52)

claim from the co-debtor who has been r
who are insolvent, eleased his contribution in the share of those co-debtors
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2. If, however, the creditor has discharged the co-debtor to whom he has given a release from
all liability 1n respect of the debt, the creditor will bear himself the contribution of such a
co-debtor in the share of the insolvent co-debtors,

(52) See Article 298 in E.C.

ARTICLE 279 (E.C. 292)  PRESCRIPTION

1, If the debt is e)'(tinguishcd by prescription as regards one of the joint and several debtors the
other co-debtors will only benefit from this prescription to the extent of the contribution of that
co-debtor,

2, If the prescription is interrupted or suspended as regards one of the joint and several debtors,
the creditor cannot claim interruption or suspension as regards the other co-debtors.

ARTICLE 280 (E.C. 293) PERFORMANCE AND DEMAND

1. In the performance of an obligation a joint and several debtor is only responsible for his own
acts,

2. A formal demand to one of the joint and several debtors or proceedings taken against one of
them by the creditor will have no effect against the other co-debtors, but if one of the joint and
several debtors issues 2 formal demand against the creditor, this demand will benefit the other
co-debtors,

ARTICLE 281 (E,C. 284) TRANSACTION BETWEEN CREDITOR AND ONE OF JOINT
AND SEVERAL DEBTORS

A wansaction entered into between a creditor and one of the joint and several debtors will
benefit the other co-debtors if it involves remission of the debt or the release of the liability
1n respect thereof in any other way. If such a transaction creates an obligation or increases the
existing obligation, it will be binding upon the other co-debtors if they consent thereto.

ARTICLE 282 (E.C. 295) ACKNOWLEDGMENT OF DEBT BY DEBTOR

1. An acknowledgment of debt by one of the joint and several debtors does not bind the other
co-debtors,

2. 1If one of the joint and several debtors refuses to take an oath or if he tenders the oath to the

creditor and the creditor takes the oath, the oath refused or tendered will not prejudice the other

co-debtors,

8. If the creditor tenders the oath to one of the joint and several debtors and this co-debtor takes

the oath, the oath will profit the other co-debtors.

ARTICLE 283 (E.C, 296) EFFECT OF JUDGMENT AGAINST ONE OF JOINT AND
SEVERAL CO-DEBTORS

1. A judgment given against one of the joint and several debtors will have no effect against the

other co-debtors,

2. If the Judgment is given in favour of one of them it will benefit the others, unless the judgment

is based on a ground relating only to the co-debtor in favour of whom the judgment is registered.,

ARTICLE 284 (E.C. 297) RECOURSE BY ONE CO-DEBTOR AGAINST THE OTHER

1. If one of the joint and several debtors pays the debt in full he will only have a claim against
each of the other co-debtors for each of such co-debtors' own share respectively, even if he
exercises the right to action of the creditor by way of subrogation.

2. The amount paid is divisible between the co-debtors in equal parts in the absence of an agreement
or a provision of law to the contrary.

ARTICLE 285 (E.C. 298) INSOLVENCY OF ONEOF THE CO-DEBTORS

If one of the joint and several debtors becomes insolvent his share shall be borne by the co-debtor who
has effected payment and by all the other solvent co-debtors pro rata,
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DEBT CONCERNING ONE ONLY OF THE JOINT AND SEVERAL

ARTICLE 28¢ (E.C. 299)
DEBTORS

Whea the debt concems one oaly of the joint and several debtors (53) he will be liable for the whole

debe to the other co-debtors.

icle 1120 of the Quebec Civil Code as follows:
which the debt has been contracted jointly and severally concems only one
he is liable for the whole towards his co-debtors, who. with regard to him,

(53) Compare Art
*If the matter for
of the co-debrors,
are considered as hus sureues.

2 Indivisibility
ARTICLE 287 (E.C. 300) DEFINITION

An obligation cannot be divided: )
(a) when it has for its object something which by its nature is not susceptible of division;

(b) if it is the intention of the parties or it follows from the purpose pursued by the parties that
the performance of the obligation should not be divided.

ARTICLE 288 (E.C. 801 ) PLURALITY OF DEBTORS

L Where there are debtors in respect of an individual obligation each debtor is liable for the
debt in fall,

2. A debtor who has effected payment will have a remedy against each of the other co-debtors
for his part, unless the contrary follows from the circumstances,

ARTICLE 289 (E.C. 802) PLURALITY OF CREDITORS

L When there are several creditors in respect of an indivisible obligation or several heirs of a
creditor in respect of such an obligation each of the creditors or heirs may demand the performance
in its endrety of the indivisible obligation, If one of the creditors or heirs contests such a demand
the debtor shall effect payment to all the creditors together or deposit the object of the obligation

in Court,
2. Co-creditors will have remedies against a creditor who has received payment, each one for his
share,
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Chapter IV

Section I

The Assignment of a Right

ARTICLE 290 (E.C. 308) RIGHTS CAPABLE OF BEING ASSIGNED

A creditor may assign his right to a third party, provided that s claim 1s not impossible of
assignment by reason of a provision of the law, or an agreement between the parties or on account
of its nature, The assignment is valid without the consent of the debtor,

ARTICLE 291 (E.C., 804 ) RESTRICTION UPON ASSIGNMENT OF RIGHT
A right can only be assigned to the extent to which it can be attached,
ARTICLE 292 (E.C, 805 ) EFFECT OF ASSIGNMENT

An assignment is not effective as against a debtor or a third party unless it has been accepted by
the debtor or notified to him. The acceptance by the debtor* does not render the assignment valid
as against third parties unless it has an established date,

ARTICLE 293 (E.C, 806) PRECAUTIONARY MEASURES

The creditor to whom the assignment is made may, prior to notification of the assignment or to
its acceptance, take all precautionary measures to safeguard the right that has been transferred to
him,

ARTICLE 2%4 (E.C. 807) CONSEQUENTIAL RIGHTS

The assignment of a right comprises its warranties such as sureties, privileges and mortgages,
as well as interest and instalments that have fallen due,

ARTICLE 295 (E.C. 308) EXTENT OF OBLIGATION OF ASSIGNOR

1. In the case of an assignment for valuable consideration the assignor, in the absence of an
agreement to the contrary, only warrants the existence of the right assigned at the moment of the
assignment,

2. When, however, the assignment is not for valuable consideration the assignor does not even
warrant the existence of the right,

ARTICLE 296 (1st para, only of E.C. 309 ) SOLVENCY OF DEBTOR

An assignor does not warrant the solvency of the debtor unless such warranty is specifically
stipulated.
ARTICLE 297 ° (E.C. 810) EXTENT OF WARRANTY

When assignee exercises his right of recourse in warranty against the assignor, in accordance with
the two preceding Articles, the assignor is only liable to restitute that which he has received together

with interest and expenses notwithstanding any agreement to the contrary,
ARTICLE 298 (E.C. 811) RESPONSIBILITY OF ASSIGNOR

An assignor is responsible for his personal acts, even if the assignment is not for valuable
consideration or even if it has been stipulated to be without warranty,

ARTICLE 299 (E.C.812) DEFENCE OPEN TO DEBTOR

A debtor of the right assigned may raise, as against the assignee, the defence that he was entitled
to raise against the assignor at the time that the assignment became effective against him. He may
also raise defences arising from the contract of assignment.



54

(G N8) PLURALITY OF ASSIGNMENTS

37 the 2vzmi of aeeeral asignments relating to the same right preference is given to the assignment
. TPIL NS =

Sup i S affacrive as ragards thira parties,

ARTTOE 3 (.G M) EFFECTS OF ATTACHMENT

1 Whan &1 ammachment 1s served upon the debtor of the debt assigned, before the assignment has
Tasome =Sactve xS aganst thind parties, the assignment is equivalent to an attachment vis-a-vis
e SsoRnet.

$. 3r @is case, if another artachment is made after the assignment becomes effective as against
=3¢ sarmes, the debt will be divided pro rata between the first distrainer, but the amount necessary
~n —zke 1n the amount of the sum the assignee and the second distrainer assigned will be deducted
Sy he share of the second distrainer and paid to the assignee.

Section II
Assignment of Debt

ARTIOE 30R (E.C. 815)  ASSIGNMENT OF DEBT

An assigyment of debt is effected by an agreement between the debtor and a third party who
mmderakes to assume the debt in the place of the debtor,

ARTICE A0S (E.C 18) RATIFICATION OF ASSIGNMENT BY CREDITOR
L An assignment of debt is not effective as against the creditor unless ratified by the creditor.

$. When the parson assuming the debt or the original debtor notifies the assignment to the creditor
and gives Tim a reasonable time t ratify the assignment, the assignment will be deemed to have
bes=o refased if the creditor does not give his consent before the expiration of such period.

ARTICLE 304 (E.C. 817) OBLIGATIONS OF ASSIGNEE

1. Tmcl the creditor has signified his ratification or refusal of the assignment the person assuming
the debr will, in the absence of an agreement to the contrary, be responsible to the original debtor
o 2iTect paviment on due date to the creditor. This rule applies even when the creditor has refused
the zssignment,

2. The original debtor cannot, however, call upon the person assuming the debt to make payment

®@ the credizor 30 long as he has not himself discharged his obligation to the person assuming the debt
in accordance with the contract of assignment,

ARTIQE 305 (E.C. 3818) CONSEQUENTIAL RIGHTS ATTACHING TO DEBT TRANSFERRED
L The debt assigned is ransmitted with all its warranties,

2. The surety, whether real or personal, does not remain bound to the creditor unless he has agreed
o the assignment,

ARTICLE 3056 (EEC 819)  WARRANTY OF SOLVENCY

in the ahence of an agreement to the contrary the original debtor warrants the solvency of the
person assuming the debt at the moment the creditor ratifies the assignment,

ARTICIE 307 (E.C.320) DEFENCE WHICH ASSIGNEE MAY RAISE

A pensn ammmg debt may mse against the creditor the defence which the original debtor was
extitled 1 raise. He may also raise the defences arising out of the contract of assignment,
ARTICLE 308 (E.C.320) AGREEMENT BETWEEN CREDITOR AND ASSIGNEE

L. An assigmment of debt
By A Agpecanes thar Pm:my also take place between the creditor and the person assuming the debt ~

des that such person replaces the original debtor in his obligation.
2. In such a case the provisions of Articles 305 and 307 (54) will be applicable.
(5%) E.C.138 and 329.
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ARTICLE 309 (E.C. 322)  SALE OF MORTGAGED REAL PROPERTY

1. The sale of a mortgaged immovable property does not imply the transfer of the mortgage debt
to the purchaser unless the agreement provides for such a transfer,

2, If the vendor and the purchaser agree to assign the debt and if the deed of sale is transcribed
the creditor should, after notification to him by legal process of the assignment, ratify or refuse
the assignment within a period not exceeding six months, If he maintains silence up to the end of
this period such silence is equivalent to ratification.
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Chapter V
The Extinction of Obligations
Section I
Payment
1. The Two Parties to Payment
ARTICLE 810 (E.C.929) PAYMENT

1. Payment (55) may be made by the debtor, by his representative or by any other interested party,

subject to the provisions of Article 211, (56).
2. Psyment may also, subject to the provisions of Article 211, be made by a third party who is not
interested in such payment, even without the knowledge or against the wish of the debtor, but the
creditor may refuse payment tendered by a third party if it is opposed by the debtor and the debtor has
informed the creditor of his opposition.
(55) By payment is meant not only the delivery of a sum of money in satisfaction of an
obligation but the performance of anything to which the parties are respectively obliged.
Vide Quebec Civil Code Article 1189,

(56) E.C.208.

ARTICLE Sl (E.C. 824 ) PAYMENT OF DEBT BY THIRD PARTY

L If a third party pays off the debt such third party shall have a remedy against the debtor up to
the amount that he has paid,

2. The debtor, against whose wish payment has been made, may contest the claim made against
him by the person who has made the payment on his behalf as regards all or part of the payment made,
if he shows that he had any interest whatsoever in opposing the payment,

ARTICLE 812 (E.C, 825) CONDITIONS FOR VALIDITY OF PAYMENT

1, Payment is only valid if the person who made the payment is the owner of that with which he has
paid the obligation and has the capacity of disposing of it,

2. When payment of that which is due is made by a person without the necessary legal capacity to
dispose of the thing with which payment is effected it extinguishes the obligation provided that it does
not prejudice the person who has paid,

ARTICLE SIS (E.C, 326) SUBROGATION

When payment is made by a third party such third party is subrogated in the rights of the creditor
who is paid off in the following cases;~

(a) When such third party was liable for the debt jointly with the debtor or was under an obligation
to pay the debt on his behalf;

(b) YNhen such third party, being himself a creditor, even an unsecured creditor, had paid another
creditor ranking before him by reason of a real security;

(¢) When, having acquired an immovable,
upon the immovable in question;

(d)  When the law expressly gives him the right of subrogation,

ARTICLE SM4 (E.C. 827)

he has paid the price to creditors having a real security

SUBROGATION OF ANOTHER IN PLACE OF CREDITOR

A creditor who receives what is due to him from a third party may, by agreement with the third party,

subrogate such third party into his rights ev
en if the debtor does not a
agreement must not be concluded after the time of payment ( §7) Rt e
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(57) Compare the French Civil Code, Article 1250. "Subrogation takes place by virtue of an
agreement (1) when the creditor having been paid off by a third party puts him into his, the
creditor's, shoes as regards his rights, rights of action, priorities or mortgages. Such subrogation
must be express and effected by the time of payment. (2) When the debtor borrows a sum in
order to pay his debts and to subrogate thereby the lender in the rights of the creditor,

ARTICLE 315 (E.C. 328) SUBROGATION OF LENDER IN PLACE OF CREDITOR

:A debtor l:nay also, when he has borrowed a sum with which he has paid the debt subrogate the lender
into the rights of the creditor who received the payment, even without the consent of the creditor,
provided that in the contract of loan it is stated that the sum in question was borrowed for the purpose

of effecting the payment and that in the receipt in discharge it is stated that the payment was made
with the money lent by the new creditor.

ARTICLE 316 (E.C. 829)  EFFECTS OF SUBROGATION

A third party subrogated in law or by agreement in the rights of the creditor is substituted for the
creditor as regards the debt to the amount of the sums that he has himself paid with all the
arttributes of the debt and all accessories, securities and defences attached to the debt.

ARTICLE 817 (E.C, 330 ) PARTIAL SUBROGATION

L In the absence of an agreement to the contrary, when a third party pays part of a debt to a
creditor and is subrogated into the rights of the creditor as regards such part, the creditor shall not
be prejudiced by such partial payment and may exercise his rights for that which remains due, in
preference to the third party.

2. When a further third party is subrogated in the rights of the creditor, as regards that which
remains due to this creditor, this further third party so subrogated, together with the third party
subrogated before him, will have a right to claim what is due to each of them pro rata.

ARTICLE 318 (E.C, 831) SUBROGATION OF MORTGAGEE OF IMMOVAELE PROPERTY
IN PLACE OF CREDITORS

A third party holder of a mortgaged property who has paid all the mortgage debt and has been
subrogated into the rights of the creditors, shall only have the right, by reason of such subrogation,
to claim from the holder of another property mortgaged for the same debt the share of that holder
in the debt proportional to the value of the immovable held by him,

ARTICLE 319 (E.C, 382) TO WHOM PAYMENT SHOULD BE MADE

Payment shall be made to the creditor or to his representative. A person who produces to the
debtor a receipt in discharge fssued by the creditor is deemed to be qualified to receive payment
unless it has been agreed that payment shall be made to the creditor in person.

ARTICLE 320 (E.C. 333) PAYMENT TO OTHER THAN THE CREDITOR OR HIS
REPRESENTATIVE

Payment to someone other than the creditor or his representative does not free the debtor of his
obligation unless the payment is ratified by the creditor, or profits the creditor and then only to
the extent of such peofit, or unless the payment was made in good faith to a person holding the

title to the debt,

ARTICLE 321 (E.C. 834 )  REFUSAL OF CREDITOR TO ACCEPT PAYMENT

When a creditor refuses, without good reason, to accept payment that is regularly offered to him, or
to do such things without which payment cannot be made, or declares that he will not accept payment,
he will be deemed to have been duly summoned to accept payment from the time that such refusal is
recorded by a summons notified to him by legal process.

ARTICLE 3822 (E.C. 885)  EFFECT OF REFUSAL

From the time that a summons has been served on a creditor he shall be responsible for the loss or
the deterioration of the thing and interest on the debt ceases to runj the debtor shall then have the
right to place the thing in safe keeping at the cost of the creditor and claim compensation for any

damage he may have suffered.
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PLACING THING IN SAFE-KEEPING
finite and specific thing which must be de)iveres o0

the place where it is situated, the debtor may, after having summqned the cre_dnor 10 take el .,
obtain an order of the Court to place it in safe-keeping. If t.h.e thing in question 1s an m;’r ven e
or a thing intended to remain in place the debtor may ask for it to be placed under Judicial <usizy,

(E.C, 337) SALE BY PUBLIC AUCTION

udge, sell by pblic auction things of 2 rapidly penst.ty
bitant expenditure for safe-keeping or custody, &n¢ deposin

ARTICLE 323 (E.C. 336)

When the subject matter of the payment is a de

ARTICLE 324
1. The debtor may, by permission of the J
nature or movables that necessitate an exor
the price in the Treasury of the Court.

2. When the thing has 2 known price on the market or 1s quoted on the stock exchange 1t rray orly
be sold by public auction if it is impossible to sell it by agreement at the market or quoted price,

ARTICLE 325 (E.C. 338) OTHER PERMISSIBLE REASONS FOR DEPOSIT (58)

Deposit or any other equivalent measure is also permissible if the debtor does not know the persor:
or the domicile of the creditor, heing totally or partially incapable, has not a representative 10
accept payment on his behalf, or if the debt is the object of a dispute between several persons, or

if there are other serious reasons which justify this measure.

(58) Deposit is used here to cover deposit in safe-keeping with a third party or deposit in
the Treasury of the Court.

ARTICLE 826 (E.C.339) EFFECT OF ACTUAL TENDER OF THING

The actual tender (59) of the thing due is equivalent to payment, in 0 far as the debtor is concemed,
when it is followed by a deposit made in the manner prescribed in the Civil and Commercial
Procedure Code, or by any other equivalent measure, provided that it is accepted by the creditor

or recognised as valid by a final judgment.

(59) Tender includes the performance of the contract and includes offers to do anything
necessary.

ARTICLE 827 (E.C. 840) RETRACTION OF TENDER

1. A debtor who has made a tender of the debt followed by a deposit, or by an equivalent measure,
may retract his tender so long as it has not been accepted by the creditor, or so long as it has not
been recognised as valid by a final judgment, in which case the co-debtor and sureties will be freed,

2. If a debtor retracts his tender after its acceptance by the creditor or after it has been declared
valid by a judgment, and his withdrawal is accepted by the creditor, the creditor shall no longer
have the right to avail himself of the securities guaranteeing his right and the co-debtors and the
sureties shall in such case be released,

2. Means of Payment

ARTICLE 328 (E.C, 341)  MEANS OF PAYMENT

Payment mfm be made with the very thing due. The creditor cannot be forced to accept anything
else, even if the value of such other thing is equal or greater,

ARTICLE 329 (E.C. 842) PART PAYMENT

1. In the absence of am agreement or a le, i
gal provision to the contrary t
creditor to accept a partial payment of his debt, ¥ the debtor camnot force hit

2.mlfo.f i:ea t;ag whe_re part of fhe debt is contested, a creditor agrees to receive payment of that
P claim which is admitted, the debtor cannot refuse to pay the part that is admitted

ARTI
X CLE 330 (E.C. 343)  PAYMENT OF DEBT AND EXPENSES ATTACHED THERETO
When a debtor i i
ool makre :saun:lelrn an obli.gatxon to pay expenses and interest in addition to the principal of the
payment which does not cover the principal and these accessories, che payment

shall, unless otherwise a; i
’ greed, be imputed, i
and lastly to principal, puted, in the first instance, to expenses, then the (nterest



59

ARTICLE 331 (E.C. 344)  PLURALITY OF DEBTS

If a debtor oyes the same creditor several debts of the same kind and if the payment made by him
does not suffice to cover all the debts, he has the right to indicate, when effecting payment, the

debt which he intends to discharge, provided that he 1s not prevented from so doing by law or by
agreement,

ARTICLE 332 (E.C, 345) ORDER OF PAYMENT OF VARIOUS DEBI'S

Fai!ing any indication by the debtor as provided for in the preceding Article, the payment shall
be imputed to the debt that has fallen due; in a case where several debts have fallen due, to the
most onerous debt, 1n a case where the debts are all equally onerous, to the debt indicated by the
creditor.

ARTICLE 333 (E.C, 346) TIME FOR PAYMENT FALLING DUE

L In the absence of an agreement or of a provision of the law to the contrary, payment must be
made as soon as the obligatibn has been definitely created as a liability of the debtor.

2. The Judge may in exceptional cases and in the absence of a provision of the law to the
contrary, grant to the debtor, when his position so requires, one or more reasonable delays for
the performance of his obligation, provided that no serious prejudice is thereby caused to the
creditor,

ARTICLE 334 (E.C. 347) PLACEOF PAYMENT

1. In the absence of an agreement or of a provision of the law to the contrary, when the
subject matter of the obligation is a definite and ascertained thing, it should be delivered at the
place it was situated at the time the obligation was created.

2. In the case of other obligations payment is due at the debtor’s domicile at the time of
payment or at his place of business 1if the obligation is connected with such business,

ARTICLE 835 (E.C. 848) EXPENSES IN CONNECTION WITH PAYMENT

In the absence of an agreement or a provision of the law to the contrary, expenses in connection
with payment are at the charge of the debtor.
ARTICLE 336 (E.C. 849) RELEASE

1. A person who pays part of a debt has the right to demand a receipt for the amount he has
paid and a note showing the payment on the document of title of the debt. He has also the
right, at the time the debt is paid in full, to demand the restitution or the cancellation of the
document of title, If this document has been lost the debtor may demand a written declaration

from the creditor that the document of title has been lost.

2. If the creditor refuses to comply with the conditions 1aid down in the preceding paragraph the
debtor may place the object due in Judicial custody.

Section II
Methods of Extinction of the Obligation Equivalent to Performance

1. Giving in Payment (60)

(60) Nothing hinders the creditor$ from consenting to take something different from the
thing which he had at first stipulated. If he does so, there is said to bt a “glving in payment”.

ARTICLE 337 (E.C.3850) WHAT MAY STAND IN PLACE OF PAYMENT
When a creditor accepts in settlement of his right another prestation in place of that which s
due, this giving in payment takes the place of payment.
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IN PAYMENT
VISIONS AS TO GIVING
S 851 ) SPECIAL PRO
ARTIQLE 88 (EC.
The provisions of the law rel .
the parties, warrant against evict

i hich relate 10 the legal capacity of
ing to sale, especially those W ehs ; -ap
a(lnsion and hidden defects, apply t© giving in pdaymen’;'h in casef
i e. e provis
it transfers the ownership of the thing given in place of the pnfestat:::onuof a l;ald :::s
where it tr. elating 1o payment, especially those which relate 10 ﬂ_re. impu oum el &5
. ::C h'(:i;u:;n 2!’ warranties, are also applicable in so far as "giving 1n paymen g
to the extinc X

the debt

5. Novation and Delegation

ARTICLE 889 (E.C. 852) NOVATION

There is novation of an obligation:

the debt, when the two parties agree t0 substitute a new obligation for the

f
i Dyaichngsic om the original obligation as regards its

original obligation, which new obligation differs ft
object or as tegards its source.

2. by a change of the debtor, when a creditor and 2 third party agree that such third party
shall take the place of the original debtor and that the original debtor shall be released of the
debt without the consent being necessary, or when the debtor has procured the consent of the
creditor to substitute the debtor by a third party who consents to be the new debtor.

3. by a change of the creditor, when the creditor, the debtor, and a third party agree that this
third party shall be the new creditor.

ARTICLE 340 (E.C. 858) CONDITIONS FOR NOVATION

L Novation can be effected only if the two obligations, the original and the new obligation,
are free from any grounds of nullity.

2. If the original obligation results from a voidable contract, the novation is only valid if the
pew obligation has been assumed both with a view to confirming the contract and to replacing
the original obligation.

ARTICLE 341 (E.C. 854) PRESUMPTION OF NOVATION

L Novation is not presumed; it must be expressly agreed or result clearly from the
circumstances,

2. In particular, novation does not result, in the absence of an agreement to the contrary,
from the subscription of a promissory note in respect of a pre-existing debt, from changes that
relate only to the date, place or mode of performance of the prestation, or from modifications
made to the obligation only as regards securities or as to the rate of interest.

ARTICLE 342 (E.C., 355) CURRENT ACCOUNT
L The mere enuy of the debt in current account does not effect novation.

2. There is, however, novation when the balance of a current account has been tixed and

agreed; if, however, the debt was guaranteed by mea i ity i
o ataeaincd ncke b viae Sgroed. y ns of a special security, that security is

ARTICLE 343 (E.C, 856) EFFECTS OF NOVATION

L Novation has the effect of extinguishing th i i i
siacticiog:or trxmav o lgitts. g g the original obligation with its accessories and of

2. Securiti
mdin n:wtx:;u\;l:ldc:ngumei ethle‘ perfonlx:lance of the original obligation are not transferred
> W provides otherwise, or unless it
or the circumstances of the case that such is the intention of the pan‘ile,speu‘ I

ARTICLE 344 (E.C, 857) REAL SECURITIES
1f the debtor has given i i
clines i beg;dm ::: ::c:;r:ti‘es in guanme? of the original obligation, the following
ool greement providing for the transfer of these securities to the
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(a) When the novation results trom a vhange of the debt
the securities shall be transterred to the new obligation,
not cause prejudice to third partlesg

(b) When the novation results from a change of the debtor
may agree, without the congent of the original debtor

+ the creditor and the debtor may agree that
to the extent that such a transfer does

. the creditor and the new debtor
. that the real securities shall be maintained;
(c) When the novation results from a chan

8¢ of the creditor, the three contracting parties may agree
that the securities shall be maintained, SRS PR y 28

The agreement providing for the transfer of the real securities cannot be set up against third parties,

unless it iz made at the same time as the novation, and the provisions as to the registration of real
rights are complied with,

ARTICLE 345 (E.C. 858)  CONSENT OF SURETIES AND JOINT AND SEVERAL CO-DEBTORS

Real and personal as well as joint and several suretyship is only transferred to the new obligation with
the consent of the sureties and of the joint and several co-debtors.

ARTICLE 846 (E.C. 859) DELEGATION

1. There is delegation when a debtor procures the acceptance by his creditor of a third party who
undertakes to pay in his stead.

2. Delegation does not necessarily infer the existence of a previous debt between the debtor and such
third party,

ARTICLE 847 (E.C, 860) EFFECT OF DELEGATION

1. When in a case of delegation the contracting parties agree to substitute a new obligation for the
original obligation, such a del€gatlon constitutes a novation by the change of the debtor. It results
in the liberation of the original debtor from the obligation to his creditor, Provided that the new
obligation assumed by the new debtor is valid and that such new debtor is not insolvent at the time
of the delegation,

2. Novaton is not assumed in a case of delegation; in the absence of an agreement providing for
novation the original obligation continues concurrently with the new obligation.

ARTICLE 3848 (E.C, 861) VALIDITY OF OBLIGATION OF NEW DEBTOR TOWARDS
CREDITOR

In the absence of an agreement to the contrary, the obligation of the new debtor towards the
creditor is valid even if his obligation towards the original debtor fs void or liable to be contested,
subject to the new debtor's right of recourse against the original debtor,

3. Compensation (Set Off)

ARTICLE 349 (E.C.862) DEBTS WHICH MAY BE COMPENSATED

1. A debtor has a right to compensation of that which he owes to his creditor against that which
such creditor owes to him, even when the causes giving rise to the two debts are different, provided
that they are both for a sum of money or fungibles of a like nature and quality, that they are not

in dispute and that they are due and may be sued for (61).

(61) Compensation (set off) is the balance struck between two debts which cancel each other
in whole or in part. One debt wipes out the other (Walton II, p.514).

Compare the Quebec Civil Code, Article 1187. When two persons are mutually debtors and
creditors of each other, both debts are extinguished by compensation.

2. Postponement of payment by reason of a delay granted by the Judge or by the creditor does
0ot prevent compensation.
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(E.C. 363 ) DIFFERENT PLACES OF PAYMENT OF TWO DEBTS

ARTICLE 350 the places of payment of the two debts

A debtor may avail humself of co:\pn::xonm:;:n Jo T e e o

{ but he must, in such 3 cas. good amed_ A
:h‘:::?: :::'me creditor was not able, as 2 result of the compensauoa, to obtain or to perform
the presentation at the place fixed for this purpose.

ARTICLE 3851 (E.C. 364) WHEN COMPENSATION MAY NOT

whatever may

TAKE PLACE

Compensation takes place, be the sources of the debts, except in the following
vt i i f which
(a) where one of the ™o debts coasists of a thing © c|
and is the object of 3 claim for restitution; )
(b) where one of the two debts consists of a thing that has been deposited or lent for use and is
the object of a claim for restitution;

(c) where one of the two debts is 2 righ

the owner has been unjustly deprived,

¢t which is ot liable to antachment.

ARTICLE 352 (E.C. 365) CONDITION FOR HOLDING TO COMPENSATION
L. Compensation only takes place when set up by the interested party. Compensation cannot be
renounced before the right thereto has come into existence,

2, Compensation extinguishes the two debts o the. extent of the amount of the smaller debt, from
the moment they become subject to compensation. Imputation of the amount discharged in
compensation takes place in the same way as in ordinary paymeat.

ARTICLE 353 (E.C. 366) DEBTS UPON WHICH PERIOD OF PRESCRIPTION HAS EXPIRED
If the delay for prescription of a debt has expired when compensation is set up, compensation will
nevertheless still take place if the delay for prescription bas not expired when compensation became
possible.

ARTICLE 354 (E.C. 367) RIGHTS OF THIRD PARTIES

L Compensation cannot take place to the dewiment of rights acquired by third parties.

9. 1If, after seizure by a third party of the property held by the debtor for his creditor, such
debtor becomes the creditor of his creditor, he cannot set up compensation to the prejudice of
the attaching creditor,

ARTICLE 35§ (E.C. 368) TRANSFER OF DEBTS

L WMac@mmmdel to a third party, the debtor who has consented to the
assignment without reserve, cannot set up compensation against the assignee, which he had the
rig!n to set up befot_e he consented to the assignment; he can only enforce his claim against the

2. Buta de!.mr who has not accepted an assignment which has been notified to him, may,
notwithstanding the assignment, set up compensation.

ARTICLE $56 (E.C. 369) SECURITIES ATTACHING TO DEBT

:‘:eubw:; who h:’ : right to seto(up compensation but who nevertheless paid his debt, cannot
mself, prejudice of third parties, of the securities . unless
be did not know of the existence of his right. e e

4. Mesger
ARTIQLE 857 (E.C, 870) EFFECT OF MERGER

L When the qualities of creditor and debror i
in the
debt 15 extingui - g ! same debt are united in the same person, the

2. When the cau i, .
cause which gave rise to the merger disappears and fts disappearance is retroactive,

the debt revives with its accessori:
oy Accessories as regards all interested parties, and the merger is deemed nevet
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Section I
The Extinction of Obligations Without Payment

1. Release of the Obligation

ARTICLE 358 (E.C. 871 )  EFFECT OF RELEASE

Obligations are extinguished by a voluntary release of a debtor by his creditor, Tl relexse Is
completed as soon as it comes to the knowledge of the debtor, but becomes void if retused by b,
ARTICLE 359 (E.C. 372) RULES AS TO RELEASE

1. The release of an obligation is subject to the basic rules that govern gifts, (038)

2. No special form is required for release even if it is the release of an obligation whose

existence was conditional upon a special form required by law or by the agreement entered fnto
by the parties.

2. Impossibility of Performance
ARTICLE 860 (E.C. 878) IMPOSSIBILITY OF PERFORMANCE

An obligation is extinguished if the debtor establishes that its performance has become 1mponsihle
by reason of causes beyond his control.

3. Extinctive Prescription (63)

(68) Extinctive prescription is a means of extinguishing an obligation by the inaction of the
creditor for a certain time fixed by law (Walton II, p.537).

Acquisitive prescription is a means of acquiring ownership of real rights by possession, provided
the possession has certain characteristics (Walton II, p.536)

ARTICLE 361 (E.C. 874) GENERAL PRESCRIPTION

The term of prescription for obligations is fifteen years with the exception of those cases for which
a special provision is contained in the law and with the exception also of the following cases.

ARTICLE 362 (E.C.875) PRESCRIPTION AFTER FIVE YEARS

1. The term of prescription for sums payable periodically, at recurring intervals, such as the rent
of buildings and of agricultural land, the rent of hekr (62), interest, periodical payments, salaries,
wages and pensions is five years, even if the debt is admitted by the debtor.

(62) For a definition of ‘hekr’, see Article 1013.

2. The term of prescription for revenue due by a holder in bad faith and for revenue due by the
trustee of a waqf to the beneficiaries is fifteen years.

ARTICLE 863 (E.C. 275) SPECIAL CONDITIONS AS TO PRESCRIPTION

The term of prescription for sums due to physicians, chemists, lawyers, engineers, experts, receivers
in bankruptcy, brokers, professors or teachers is five years, provided that the debts are due as
remuneration for work coming within the scope of their professions or in payment of expenses incurred
by them,

ARTICLE 864 (E.C. 877) PRESCRIPTION AFTER THREE YEARS

L The term of prescription for taxes and dues owing to the State is three years, The term of
prescription for taxes and annual dues commences to run from the end of the year for which they were
due; that for fees for legal documents from the date of termination of the hearing of the case In
respect of which such documents were prepared, or, if no hearing takes place, for the drawing up of
such documents,
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right to claim repayment of taxes and dues unduly paid 1s also
from the date of payment.
ontained in special laws.

2, The term of prescription ot the
three years. This prescription runs
3, The preceding provisions apply subject to provisions ¢
PRESCRIPTION AFTER ONE YEAR

the following rights of action:
n respect of things supplied to persons

ARTICLE 365 (E.C. 878)

1. The term of prescription is one year for

i i erchants and manufacturers i
(al)l (:h en::lt8 ::d:f i:ct::!eozrzcles as well as the rights of action of hotel and restaurant proprietors
who do A

for the cost of accommodation and food and for expenses incurred by them on be)Talf of thei'r clients,
(b) the rights of action of workmen, servants, Wage earners, in respect of their pay, daily or
otherwise, and for the cost of supplies provided by them.
2. When a person claims this prescription of one year, he must take an oath that he has actually
p.aid the debt. The Judge will of his own accord pass the oath. If the debtor.xs dead, such oath
will be passed to the heirs of the debtor, or, if they are minor; to the guardians so that they may
declare either that they do not know of the existence of the debt or that they know that the debt
has been paid.
ARTICLE 366 (E.C.879. E.C. Atticles 976 and 878 are mentioned in place of

Articles 863 and 365 here quoted)

COMMENCEMENT OF PERIOD OF PRESCRIPTION IN SPECIAL CIRCUMSTANCES

L The term of prescription in respect of rights referred to in Agicles 363 and 365 hereof runs from
the time that the prestations were made by the creditors, even when the creditors continue to make

further prestations.

2. Once anyone of these rights has been established by a written document it is only prescribed
after fifteen years,

ARTICLE 367 (E.C. 880) CALCULATION OF PERIOD OF PRESCRIPTION

Periods of prescription are calculated in days, not in hours; the first day does not count and
prescription is completed when the last day is at an end,

ARTICLE 368 (E.C, 881) RUNNING OF PRESCRIPTION

1, Prescriptions run, subject to a special provision of the law, to the contrary, only from the day
on which the debt comes due,

2, Prescriptions in particular only run, in the case of a debt that is subject to a suspensive
condition, from the day on which the condition is realized; in the case of an action on a warranty
against eviction, only from the date eviction takes place; in the case of a debt payable in the
future, only from the date of the expiration of the term,

3. WI'u:n the date upon which the obligation becomes due depends upon the will of the creditor,
prescription runs from the date on which he is in a position to express his will,

ARTICLE 369 (E.C. 882) STAY OF PRESCRIPTION

1, Prescription d.oes not run whenever there is a bar, even a moral one, which prevents the
creditor from claiming his right. It does not run between a principal and his representative.

2. Prescription of which the period is more than five years, does not run as regards persons who
are legally incapable, absent or convicted criminals if they are not legally represented.

ARTICLE 370 (E.C, 383) INTERRUPTION OF PRESCRIPTION

Pr i i

by”::ll::;r; 111: ::tebrrupted by legal proceedings, even if instituted in a Court without jurisdiction,

R T bk ok );na:l :ititsti':ne'm' by the application of a creditor for the admission of his claim
: ut v

of legal proceedings, ion, or by any act of a creditor to claim his right in the course

ARTICLE 371
(E.C. 384) INTERRUPTION OF PRESCRIPTION BY ADMISSION OF DEBTOR
L Prescription is interru

ted b ;
debtor, pted by an express or tacit admission of the right of the creditor by the
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2. A debtor who leaves a pledge in the hands of his creditor as security for his debt is deemed 10
have tacitly acknowledged the debt,

ARTICLE 372 (E.C. 885)  EFFECT OF INTERRUPTION

L When prescription is interrupted, a new prescription commences to run from the time that the
effect of the act that gave rise to the interruption has ceased. The term of the new prescription
will be of the same duration as that of the former one,

2. When the debt has been confirmed by a final judgment or when. fn the case of a debt
prescribed after one year, the prescription has been interrupted by the admission of the debtor,
the term of the new prescription will be fifteen years unless the debt confirmed by the judgment
involves periodical recurring obligations which will not become due until after the judgment,

ARTICLE 373 (E.C. 886 ) EFFECT OF PRESCRIPTION
L Prescription extinguishes the obligation but leaves a natural obligation upon the debtor,

2. When a right is extinguished by prescription, interest and other accessories to the debt are

also extinguished even if the term of the particular prescription applying to these accessories has
not expired,

ARTICLE 374 (E.C, 387) PRESCRIPTION MUST BE INVOKED

L The Judge of his own initiative cannot invoke prescription. Prescription must be invoked by
the debtor, or by his creditors, or by an interested party, even if the debtor has failed to do so.

2. Prescripdon may be invoked at any stage of the proceedings, even before the Court of Appeal.
ARTICLE 375 (E.C, 388) RENOUNCING OF PRESCRIPTION

L A debtor cannot renounce the benefit of prescription before he has acquired the right to invoke it,
nor can ne agree to a term of prescription other than that fixed by law.

2. A person, however, who is legally capable of disposing of his rights, may renounce, even
tacitly, a right to prescription which he is in a position to {nvoke, but a renunciation made to the
detriment of his creditors will have uo effect against them,
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Chapter VI
Proof of Obligations

PROOF OF OBLIGATION OR RELEASE FROM IT

E.C. 389) i
AR“?: 376!‘ ving( an obligation lies on the creditor and that of proving a release on the debtor,
The burden of pro
Section I
Documentary Evidence

ARTICLE 377 (E.C. 390 but necessity for proof of thumbmark by signature of
two witnesses not included in E. C. )

Authentic Documents
is a document in which a public officer or a person entrusted

in the manner prescribed by law and within the
ave taken place in his presence or statements

L An authentic document (64),
with the performance of a public service records,
limits of his powers and competence, facts that h
that have been made to him by the parties,

2. If the document does not fulfil the requirements of authenticity, it is valid as a signed
document (65), provided that it bears the signatures, the seals, or the fingerprints of the parties,
It is necessary to prove the authenticity of fingerprints that they should be affixed in the presence of

two witnesses who shall sign the document.

(64) An authentic document, i.e., a document of record such as a proces-verbal.
(65) A signed document (acte sous seing prive) is an instrument which the parties hereto have
drawn up, or caused to be drawn up, without the mediation of a public official.

ARTICLE 378 (E.C. 391 ) PROBATIVE FORCE OF AUTHENTIC DOCUMENT

An authentic document, unless it is legally established to be a forgery, has probative force erga omnes
as regards matters therein recorded in respect of acts performed within the limits of his duties by the
official who drew up the document, or in respect of matters performed by the parties in his presence.

ARTICLE 379 (E.C, 392) OFFICIAL COPIES OF AUTHENTIC DOCUMENT

1. When the original of an authentic document exists, official handwritten or photostat copies
thereof have probative force as far as they conform to the original.

2. A copy is deemed to conform to the original, unless its accuracy is contested by one of the
parties; in which case the copy will be checked with the original,

ARTICLE 880 (E.C. 398 )  PROBATIVE FORCE OF COPY

When the original of an authentic document does not exist, the copy has probative force in
accordance with the following provisions:
(fa) the ﬂ:xm iauthentic copy, whether bearing the executory formula or not, has the same probative
orce as the original when its outward appearance does not give ris t
cadtorint e gl 8 e to any doubt that it does no
(;)me,m:, samde val;d:;y Is accorded to official copies of the first authentic copy, but each of the
ay deman i :
e ukenz at such copies be checked with the original authentic copy from which they
(c) official copies of copies taken from the fi i
rst authentic copy may, i i

circumstances of the case be regarded as merely informatory, PrmaY. i aecordance with fe

ARTI ® ¥
CLE 381 (E.C. 394 but the word "seal therein mentioned is not mentioned here )

SIGNED DOCUMENTS
A signed d
g sx:mnsocud:e;z lsadeemed o emanate from the person who signed it, unless he formally contests
5 gnature or the fingerprint alleged to be his, His heirs or successors in title are

not bouna to contest, but ma
R y only declare on oath that they d
signature or the fingerprint are those of their author, IR R Cis s g e
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ARTICLE 382 (E.C.395 but the word "seal” therein mentioned is not mentioned here)
PROBATIVE FORCE OF SIGNED DOCUMENT

A signed document has no probative force as to 1ts date as regards third parties until 1t has
acquired an established date. A document acquires an established date (date certaine):
(a) from the day that it is inscribed in the register maintained for the purpose;
(b) from the day that 1ts contents are mentioned 1n another document whose date is established;
(c) from the day that a visa 1s affixed to the document by a competent public official;
(d) from the day of the death of one of those whose admitted handwriting, signature, or
fingerprint it bears, or from the day on which 1t has become impossible for any of them, as
a result of incapacity, to wnte or to affix his fingerpnnt from the day of the establishing of
existence of the document.
The Judge may, however, upon taking 1nto account the circumstances, refuse to apply the
provisions of this Article as regards discharges.

ARTICLE 383 (E.C.396) LETTERS AND TELEGRAMS
1. Signed correspondence has the same probative force as signed documents.

2. The same probative force will apply to telegrams if the onginal, left at the office of despatch,
is signed by the sender; a telegram is presumed to be a true copy of the original until the contrary
is proved.

8. If the original of the telegram is destroyed, the telegram will be regarded as merely informatory.
ARTICLE 384 (E.C. 396) COMMERCIAL LEDGERS

1. Commercial books are not to be taken as proof against persons who are not traders, When,
however, these books contain particulars as to supplies made by traders the Judge may, on the basis
of these particulars and within the limits within which evidence by witnesses is admitted, call upon
one or other of the parties to take the suppletory oath (66).

2. Commercial books have probative force against merchants, If these books are regularly kept
the person who wisttes to rely upon them for proof will not be allowed to use part of their contents
and set aside that part of their contents that 1s contrary to his contention,

(66) The suppletory oath is an oath administered in the absence of evidence considered
sufficient in law and is taken with a view of deciding the case.

ARTICLE 385 (E.C., 398) LEDGERS AND PRIVATE PAPERS

Ledgers and private papers have no probative force against the person from whom they emanate,
except in the two following cases :

(a) when such a person states therein formally that he has been repaid a debt;

(b) when such a person states formally his intention that the contents of these papers shall take
the place of a title 1n favour of a person for whom the entries establish a right,

ARTICLE 386 (E.C.399) ENDORSEMENT OF DOCUMENT

1. An endorsement of discharge, entered on the title-deed of a debt, even though such
endorsement is not signed by the creditor, constitutes a proof against the creditor as long as the
title-deed of debt has never been out of his possession, unless he furnishes proof to the contrary.

2. An endorsement implying discharge, made in the handwriting of the creditor on the duplicate
copy of the title-deed of a debt, or on a receipt 1n discharge in the hands of the debtor, also
constitutes a proof against the creditor even if not signed by him.
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Section 11
Evidence by Witnesses

EVIDENCE BY WITNESSES

law to the contrary, commercial matters
) or as to its extinction cannot be given by
or is not fixed.

ARTICLE 387 (E.C., 400)

1. In the abscnce of agreement or of a provision of the
also excepted, cvidence as to the existence of an act (617
witnesses where the value involved exceeds ten Libyan pounds,
2, The value of an obligation will be assessed as at the date on which thej act has beer:] concluded,
The evidence of witnesses s, however, admitted if the valuf of the obligation exceeds ten
Libyan pounds only as a result of the addition to the capital of interest and other accessory

charges.
number of sources, the evidence of
whose value does not exceed ten

ds ten Libyan pounds, and although they
This rule also

3, If the proccedings involve several claims arising fror‘n a
witnesses will be permitted in respect of each of the claims

Libyan pounds, although the total value of the claims excee
arise from dealings between the same parties or from transactions of the same nature,

applies to all payments not exceeding ten Libyan pounds.

(67) For the meaning of the word "act" see Note (24).

ARTICLE 388 (E.C. 401)  WHEN EVIDENCE OF WITNESSES NOT ADMISSIBLE
Evidence by witnesses is not admitted even if the value does not exceed ten Libyan pounds :

(a) when It s required to disprove or to go beyond the contents of a written document,
(b) 1f the object of the claim consists of the balance of or part of a right which can only be proved

by documentary cvidence,
(c) if one of the parties to the proceedings, having made a claim exceeding ten Libyan pounds,

reduces his claim to an amount not exceeding that sum,
ARTICLE 389 (E.C, 402) COMMENCEMENT OF PROOF IN WRITING

1. When documentary evidence is required, evidence by wimesses may be allowed when there is
a commencement of proof In writing,

2, Any written document, emanating from the party against whom the claim is made, tending to
make the existence of the alleged act probable, is deemed to be a commencement of proof in writing.

ARTICLE 3880 (Articles 2722 and 2723 of the I, C.C. modified)
ADDITIONAL STIPULATIONS

When it is alleged that additional stipulations relating to a document have been made after the sald

document has been drawn up, or that stipulations have been agreed to and which contravene the

:::::I::.g:: !tt:’at document, then the Judge may only permit evidence thereof by witnesses if it

i g y reason of the quality of the contracting parties or of the nature of the contract or of
umstances It s possible that verbal additions or modifications might have occurred,

ARTICLE 891
(E.C. 403) SPECIAL RULES FOR ACCEPTANCE OF EVIDENCE OF WITNESSES

admissible in the place of documentary evidence:
hz:lf:nc: cannot be.obtained as a result of a material or moral bar;
8t his written title to the claim as a result of a cause beyond his

Evidence by witnesses {s
(a) when documentary
(b) when the creditor
control (68).

(88) The exceptional cases

inw
with Article 391 are applic hieh evidence by witnesses is admitted in accordance

able in the cases of:

1. obliglllom whlcll arfse out f quasi-c. t
O i ontrac S, Cl'iminﬂl Offences and torts;
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“e depiits which had to be made owing to a fire, a house falling down, a tummlt vt

ualipweeck, and deposits made by travellers when living in au inn, regard heing had
1o the position in which the parties stood to one another, and the circumstances of each case|

/ : .
s obligations entered into owing to unforeseen accidents when it was impossible to draw
up a witing;

4. u creditol having lost his document of title which was his written proof, (n consequence
of an event which was unforeseen, or the result of force majeure.

Section HI
Presumptions

ARTICLE 892 (E.C, 404 ) EFFECT OF A PRESUMPTION

A presumption of law relfeves the party in whose favour the presumption exists of the necessity of

producing any other evidence, This presumption of law, however, may be rebutted by evidence to
the contrary, unless the law provides otherwise.

ARTICLE 8943 (E.C, 405, but in E,C, "heirs and successors" not included in para, 1)
PRESUMPTION ARISING FROM FINAL JUDGMENT

1, Pinal Judgments are absolute proof of the right established by such Judgments, and no proof is
adinitted against the legal presumption resulting therefrom, provided that such Judgments refer to
rights between the same parties acting in the same capacity or their heirs and successors and having
the same object and the same consideration,

2. This presumption cannot be raised by the court of its own initiative,

ARTICLE 394 (E.C, 406 ) EFFECT OF CRIMINAL JUDGMENT OF CIVIL CASE

A penal deciston only binds a Judge in a civil suit as regards the facts on which the Penal Court
gave its decision and upon which the Penal Court had necessarily to prounounce Judgment,

ARTICLE 396 (E.C. 407) POWER OF JUDGE TO DRAW PRESUMPTIONS

Presumptions which are not provided for in law are left to the appreciation of the Judge, Proof by
means of these presumptions should only be admitted in cases in which the law allows evidence by
witnesscs,

Section 1V
Admissions

ARTICLE 396 (E.C. 408 ) DEFINITION

An admission {s an acknowledgement made before the Court of a fact by a party against whom this
fact has been alleged and in the course of the proceedings relating to such a fact,

ARTICLE 397 (Para.1 E.C.409 with slight modification.
Para.2 Italian CC 2734 with slight modification.)
EFFECT OF ADMISSION

1. An admtssfon fs conclusive proof against him who makes it,

2, When an admisston against the interest of the party making it is accompanied by other facty or
clrcumstances which tend to restrict, modify, or extinguish the effects of the sald admission, then
shall the admission and what accompanies it constitute full evidence if the other party does not
contest the truth of the facts or circumstances accompanying the adinission; if these are contcsted
it In for the Judge to assess the evidential value of the admission.
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EXTRA-JUDICIAL ADMISSION
ARTICLE 398

Extra-judicial admissions made t P
judicial admissions and have the same

sing party or to his representative shall be regarded as

0 an OPP?dengtial value. If the admission is made to a third paryy
vi . .

ithi i n of the Judge., Extra-

; i1l its evidenual value shall be wlth{n the dx.scr:uo of the i]ss. og ; El iy

or it is contained in a W not be proved by the evidence of witnesses lfft e said a ions relate to
‘ 7 O ata idence of witnesses,
Judt:el:sl :hxch the law does not permit to be proved by the evide
ma

Section V
The Oath (69)

. s ; 1) an oath that one of the parties has tendereq
legal proceeding is of two kinds ( .
(69)heA"l:::h ::za w|§ichp,-,-,akes the result of the action depend upon what the party takl.ng the
:::h s:ears tl:r 1); is called a decisive oath; (2) an oath which is tendered on his own imuative
by the Judge to one of the parties is called a suppletory oath.

ARTICLE 399 (No exact equivalent in E. C., although similar provisions therein contained, )
THE DECISIVE OATH

1. The decisive oath may not be tendered nor tendered back to decide a matter c9ncemed with
rights of which tne contending parties have not the disposal, nor a matter ‘concermng an unlawful
occurrence or relating to a contract the authenticity of which the law requires to be proved by
written evidence or relating to a denial of an act which is shown by an official document to have
occurred in the presence of a public official who himself drew up the said document.

2. The party to whom the oath is tendered may tender it back to the other party; nevertheless, the
oath may not be tendered back if it relates to a matter in which the two contending parties did not
participate but is solely personal to him to whom the oath is tendered,

ARTICLE 400 (E.C, 411) OBJECT OF THE OATH

1. The decisive oath cannot be tendered in respect of a fact contrary to public order. The fact which
is the object of the oath must relate to the individual to whom the oath is tendered; if the fact does
not so relate the oath is valid only insofar as he has knowledge of it.

2. The decisive oath may be tendered at any stage of the proceedings.
ARTICLE 401 (E.C. 412) RETRACTION OF OATH

A party who has tendered or who has tendered back the oath ca

nnot retract once the other party has
agreed to take the oath,

ARTICLE 402 (E.C. 413) PROOF OF FALSITY OF OATH

When the oath tendered or tendered back has
that the oath is false, When,

Penal Court, the party damage.
Prejudice to his right of recou

been taken, the other party is not entitled to prove

however, such an oath is established to be false by a decision of a

d as a result of the false oath may claim compensation without

rse against the judgment rendered against him,

ARTICLE 403 (E.C. 414 ) REFUSAL OF OATH

::e partydt:;l Who:: the oath is tendered and who has refused it without tendering it back to the othef
Ity, an € .

wmtylme Sk ;:e ; €r party to whom the oath has been tendered back and who has refused to take it

ARTICLE 404 (E.C, 415)

L The Judge
deciding on th

THE SUPPLETORY OATH

may, on his own initative,

tender the suppletor i ith a view ©
e merits of the claim or op 1 PP Y oath to either party wi

he amount of his award,
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ARTICLE 400 (E.C, 416) TENDERING BACK OF SUPPLETORY OATH

The party to whom the Judge has tendered the suppletory oath cannot tender back the oath to the
other party.

ARTICLE 406 (E.C. 417)  TENDERING OF SUPPLETORY OATH TO ASSESS VALUE OF CLAIM

1, The Judge may only tender the suppletory oath to the plaintiff as regards the amount of the claim
when it is Impossible to fix this amount in any other way,

9. The Judge, even In this case, will fix a maximum amount up to which the plaintiff should be
believed on his oath,
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BOOK TWO
SPECIFIC CONTRACTS
Chapter I
Contracts as Regards Ownership
Section 1
Sale
1. Sale in General
Elements of Sale
ARTICLE 407 (E.C. 418)  DEFINITION

sale is a contract whereby the vendor binds himself to wansfer to the purchaser the ownership of a

thing or any other proprietary right in consideration of a price in money.
ARTICLE 408 (E.C. 419) KNOWLEDGE OF A THING SOLD

quaintance with the thing sold. This acquaintance will

L The purchaser must have a sufficient ac
nd its essential

be deemed sufficient 1f the contract contains the description of the thing sold a
qualities, so that it may be identified.

2. The statement in a deed of sale that the purchaser is acquainted with the thing deprives him
of the right to claim anoulment of the sale on the ground of want of acquaintance with the thing,
unless he proves fraud on the part of the vendor.

ARTICLE 409 (E.C, 420 ) SALE BY SAMPLE
1. When the sale is made according to sample, the thing sold should conform to the sample.

2. If the sample deteriorates or perishes while in custody of one of the contracting parties, even
if it was not his fault, it is incumbent upon that party, whether he is vendor or buyer, to establish
that the thing is or is not in conformity with the sample.

ARTICLE 4I0 (E.C. 421) SALE ON TRIAL

L In asale upon trial the purchaser has the option either to accept or refuse the thing sold, but the
vendor is bound to allow the purchaser to make the trial, If the purchaser refuses the thing sold, he
must give notice of his refusal within the time agreed or, in the absence of agreement, within a
reasonable time to be fixed by the vendor. When this time has elapsed the silence of the purchaser
who had the opportunity to uy the thing sold, is equivalent to acceptance,

2. A -sale upon trial is deemed to have been made subject to a suspensive condition of acceptance of
the -thmg sold, unless it appears from the agreement or from the circumstances that the sale was made
subject to a resolutory condition,

ARTICLE 41 (E.C. 422)  SALE BY TASTE

In a sale fmde subject to Fast.ing. the purchaser may accept the thing sold if he sees fit, but he must
declAare his acceptance within the time fixed by the agreement or by custom, The sale will be
considered complete only from the date of such declaration,

ARTICLE 412 (E.C. 423) ESTABLISHING THE PRICE

1. The method of establishing the price may be i i i
R ool e ﬁged. P y be confined to the indication of the basis on which

2. When it is agreed that the pri i

price will be the market pric
doubt, be that at the place where and at the s
purchaser; if there is no market at the place
price at the place at which the prices are cus

. the market price will, in case of
time when the thing sold should be delivered to the
of delivery, reference should be made to the market
tomarily deemed applicable,
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ARTICLE 413 (E.C. 424) PRICE NOT FIXED

When the contracting parties have not fixed a price for the thing sold the sale shall not be void
if the circumstances show that the parties intended to adopt the current trade price or the price
which they have usually applied in their dealings with one another.

ARTICLE 44 (E.C. 425)  SALE OF IMMOVABLE BELONGING TO PERSONS WITHOUT
LEGAL CAPACITY

1. When an immovable belonging to a person who is legally incapable has been sold with a
"leston"” (70), of more than one-fifth of its value, the vendor will have a right of action with a
view to make up the price to four-fifths of the normal price.

2. In order to ascertain whether the lesion was of more than one-fifth, the value of the immovable
at the time of the sale should be ascertained.

ARTICLE 415 (E.C.426) PRESCRIPTION

1, The right to bring an action for a supplement of price on the ground of lesion is prescribed
within three years from the time the legal incapacity ceases, or from the date of the death of the
owner of the immovable sold.

2. Such proceedings do not operate to the prejudice of third parties in good faith who have acquired
a real right on the immovable sold.

ARTICLE 416 (E.C. 427) OBJECTION TO SALE BY PUBLIC AUCTION

This action supplement of price on the grounds of lesion does not lie in respect of sales by public
auction conducted in accordance with the provisions of this law,

Obligations of the Vendor
ARTICLE 417 (E.C. 428) OBLIGATION OF VENDOR TO TRANSFER RIGHT TO THING SOLD

The vendor is bound to perform everything necessary to transfer the right to the thing sold to the
purchaser, and to abstain from all acts that might render this transfer impossible or difficult,

ARTICLE 418 (E.C. 429)  SALE IN BULK

When goods are sold in bulk, ownership is transferred to the purchaser in the same way as ownership
of a definite and ascertained thing, There is sale of goods in bulk even when the amount of the
price depends on the extent weight, or measure of the goods sold being ascertained.,

(70) See Note (26).

ARTICLE 419 (E.C. 430 Article mentioned in paragraph 2 is 224 in E.C, )
SALE ON CREDIT

1. In a credit sale the vendor may stipulate that the transfer of the ownership to the purchaser
is subject to integral payment of the price, even if the thing sold has been delivered,

2. If the price is payable by instalments, the contracting parties may agree that the vendor may
retain a part of the price by way of damages, should the sale be cancelled for non-payment of all
the {nstalments, The Judge may, however, according to circumstances, reduce the amount of
damages agreed by applying the provisions of paragraph 2 of Article 227.

3. When all the instalments have been paid, the transfer of the ownership of the thing sold shall
be deemed to have taken place as from the date of sale,

4. The provisions of the three preceding paragraphs are applicable even if the contracting parties
have described the contract of sale as a contract of lease,

ARTICLE 420 (E.C. 431) DELIVERY OF THING SOLD

The vendor s bound to deliver the thing sold to the purchaser in the state in which it was at the
tme of the sale,
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ARTICLE 421 (E.C. 432) ACCESSORIES OF THING SOLD
the accessories of the thing sold and of everything which, e ording

i ivery of
Delivery includes delivery ntion of the partiex, wan approprinted pmuum-.,uy

to the nature of things, Tocal custom and the inte
for the use of the thing.
(E.C. 433) QUANTITY OF THING SOLD

ARTICLE 422
ntract, the vendor, subject to iy

i he col
. the quantity of the thing sold is fixed int
la re:r:eer:u lo‘:he cczuary, 1s liable for any deficiency in such quantity in accordance with custon),
T%ae purchaser has not however, the right 10 demand cancellation of the conteact by reason of such

deficiency, unless he establishes that the deficiency is so great that il he had known of 1t he would
not have entered into the contract.

2, 1f, on the contrary, the quantity exceeds that indicated in the contract, and il the price has
been fixed by unit, the purchaser must, when the object of the purchase cannot be divided, make
up the price, unless the excess is very great, in which case he may demand cancellatton of the

contract, all subject to an agreement to the contrary,
PRESCRIPTION IN CASE OF EXCESS OR DEFICIENCY IN
THING SOLD

ARTICLE 423 (E.C. 434 )

In a case of deficiency or excess in the thing sold, the right of the purchaser to apply for a
reduction of the price or for the cancellation of the contract and the right of the vendor to claim
that the price be made up are both prescribed within one year from the date of the actual delivery

of the thing sold.
ARTICLE 424 (E,C., 485) HOW DELIVERY IS MADE

1. Delivery consists in placing the thing sold at the disposal of the purchaser in such a way that
he can take possession of and enjoy it without hindrance, even if he does not take effective
delivery thereof, provided the vendor informs him that the thing is at his disposal. Delivery is
effected in accordance with the nature of the thing sold.

2. Delivery may be completed by the mere fact of agreement between the parties when the thing
so0ld was in possession of the purchaser prior to the sale or if the vendor retains the thing sold in his
possession after the sale by virtue of some reason other than that of ownership.

ARTICLE 425 (E.C. 436 ) SENDING OF THING SOLD TO PURCHASER

When the thing sold must be sent to the purchaser, delivery will not be effective, subject to an
agreement to the contrary, until {t reaches him.

ARTICLE 426 (E.C. 437) DESTRUCTION OF THING SOLD

gw the 1’:‘:‘8 oo;d perishes before delivery as a result of a cause beyond the control of the vendor,
sa all be dissolved and the price refunded to the purchaser
S s s pu + unless he was summoned to

ARTICLE 427 (E.C. 438) DETERIORATION OF THING BEFORE DELIVERY

:‘!‘ the d\:alue of the thing sold u diminished by deterioration before delivery, the purchaser shall
ve the option efther of applying for the cancellation of the sale, if the diminution is so great

that the sale would not have taken place if the di
minution had ha
concluded, or of upholding the sale at a reduced price, Prenedbefore the conact vas

ARTICLE 428 (E.C.439) VENDOR'S WARRANTY

:h;lr;n:: :;::;“ 'h; P“l::‘“‘“ 2gainst disturbance in his enjoyment of the thing sold both

s tight-over the m};; w o:ltd r such disturbance is caused by his act or that of a third party having

is bound by his wam:ty ev:r: :lfleth::mie h°f ;heh g oresble SSRINN thio plrcliaee.. The veniy
. right of ¢

provided that it was derived from the vegndor himesemlfrd arty Ras oca duabliod aftor chesele

AR
TICLE 429 (E.C. 440) ACTION FOR REVENDICATION

L. When an acton f,
the vendor, upon rec:;v:?d;:;?n lfn opect of the thing so1d s brought against the purchaser,
e of the action, shall, according to the circumstances and in
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conformity with the provisions of the Civil and Commercial Procedure Code, Join as a co-detendant
with the purchaser, or take his place as defendant, in the action,

2. If notice is given in due time, the vendor who has not joined in the action 1s liable under his

warranty, unless he proves that the judgment given in the action is the result of fraud or of gross
negligence on the part of the purchaser,

3, If the purchaser does not notify the vendor of the action brought against him in due time and
is dispossessed by a judgment that has become final, he shall be deprived of his right of recourse
under the warranty, if the vendor establishes that, had he joined in the action, he would have
succeeded in obtaining the dismissal of the action for revendication,

ARTICLE 430 (E.C. 441) RIGHT OF PURCHASER TO WARRANTY

The right of a purchaser to warranty exists even 1if he has acknowledged, in good faith, the third
party's claim or has entered into a compromise with him without awaiting a decision of the Court,
if he has, in due time, given notice of the action to the vendor and has, without result, called

upon him to take his place in the action, subject, always, to proof by the vendor that the third
party's claim is unfounded,

ARTICLE 431 (E.C. 442) AVOIDANCE OF REVENDICATION BY PURCHASER

When the purchaser has avoided total or partial dispossession of the thing sold by paying a sum of
money or by performing some other prestation, the vendor may free himself from the consequences
of warranty by refunding to the purchaser the sum paid, or the value of the prestation performed,
together with legal interest and all expenses.

ARTICLE 432 (E.C, 448 Article quoted in para, 4 is440 inE.C, )
TOTAL DISPOSSESSION
In the case of total dispossession the Purchaser may claim from the vendor:

1, the value of the thing sold at the time of dispossession, together with legal interest from that
time;

2. the value of the profits derived from the thing sold that the purchaser has been obliged to restore
to the person entitled to the thing;

3. all sums usefully spent which he cannot claim from the person entitled to the thing, together
with expenditure of a superfluous character “71) if the vendor acted in bad faith;

(71) Compare Art. 1635 of the French Civil Code: "If the vendor fraudulently sells property
which belongs to a third party he is bound to repay the purchaser all money expended by
him on the property, even when such expenditure was only incurred to add to the purchaser's
pleasure and to increase the property’s amenities. "

4. all cost incurred in the action upon the warranty and the action of revendication, with the
exception of those costs that the purchaser could have avoided by notifying the vendor of the action
of revendication, in accordance with Article 429;

5. and generally, compensation for the losses sustained and profits missed as a result of the
dispossession of the thing sold;

Unless in all these cases the purchaser's action against the vendor is based on a demand for
dissolution or for annulment of the sale.

ARTICLE 433 (E.C. 444)  PARTIAL DISPOSSESSION

L. In case of partial dispossession, or if the thing sold is encumbered with a charge, the

purchaser, if the loss is of such a nature that, had he been cognizant thereof, he would not have
entered into the contract, may claim from the vendor the sums provided for in the preceding Article,
provided that he returns to the vendor the things sold and the profits derived therefrom,

2. When the purchaser prefers to retain the thing sold or when the loss sustained by him does not
attain the degree of gravity defined in the preceding paragraph, he has only the right to apply for
compensation in respect of the loss he has sustained as a result of the dispossession,
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F WARRANTY AGAINST DISPOSSESSION
445) VARIATION O
ARTICLE 434 (E.C.

1 The c b specxal a reement, increase the warranty 3ga]nst d]smss ssion
Y g e
. he contracting pal'[les may,

restrict it or stipulate that the sale is without warranty.

or is presumed to have stipulated that he does not warrant a purchaser against a

d by him to the purchaser.

3, A clause that the sale is without warranty or restricting the warranty against dispossession is null
3;ld void if the vendor intentionally conceals the rights of a third party.

2. The vend :
servitude if it was apparent or disclose

ARTICLE 4835 (E.C. 466)  DISPOSSESSION WITHOUT WARRANTY

1. Notwithstanding a clause excluding warranty, a vendor remains liable for any dis.possession as
the result of the act of a third party, to refund to the purchaser the value 'of the thing sold at the
time of dispossession, unless he can prove that the purchaser‘knew at.the time o.f the sale of the
grounds of dispossession, or that he purchased the thing at his own risk and peril,

ARTICLE 436 (E.C. 447) THING SOLD NOT POSSESSING QUALITIES GUARANTEED

1. The vendor is liable under this warranty, when, at the time of delivery, the thing sold does not
possess the qualities the existence of which he guaranteed to the purchaser, or when the thing sold
has defects diminishing its value or usefulness for the purpose for which it was intended, as shown by
the contract or the destined use of the thing., The vendor is answerable for these defects, even if he
was ignorant of their existence,

2. The vendor, however, 1s not answerable for the defects of which the purchaser was aware at the
time of the sale or which he could have discovered himself had he examined the thing with the care
of a reasonable person, unless the purchaser proves that the vendor has affirmed to him the absence
of these defects or fraudulently concealed them from him,

ARTICLE 437 (E.C, 448) CUSTOMARY DEFECTS
The vendor is not liable for defects which are customarily tolerated.,

ARTICLE 438 (E.C. 449) OBLIGATION OF PURCHASER TO ASCERTAIN CONDITION OF
THING SOLD

1. When the purchaser has taken delivery of the thing sold he must ascertain its condition as soon as

he is able to do 50 in accordance with common usage. If he discovers a defect for which the vendor
is answerable, he must give notice thereof to the vendor within a reasonable time, failing which he

will be deemed to have accepted the thing sold,

2. In case, however, of defects that cannot be discovered by means of normal inspection, the
purchaser shall, upon the discovery of the defect, at once give notice thereof to the vendor,
failing which he will be deemed to have accepted the thing sold with its defects,

ARTICLE 439 (E.C, 450, Article quoted in text is 444 in E.C. )
NOTICE OF DEFECTS TO VENDOR

When the purchaser has given notice to the vendor of the defect in the thing in due time he will
be entitled to bring an action on the warranty in accordance with Article 433,

ARTICLE 440 (E.C. 451)  ACTION ON WARRANTY EXISTS

An action on a warranty exists even if the thing sold has perished, whatever may be the cause.

ARTICLE 441 (E.C. 452)  PRESCRIPTION IN CASES OF ACTIONS UPON WARRANTIES

L. An action on a warranty is prescribed in one year from the time of delivery of the thing sold,

even if the purchaser discovers the defect afte; irati
r the expiration of thi agrest
to be bound by the warranty for a longer period, ’ R MRS

2. The vendor, however, cannot avail himself of the
that he has fraudulently concealed the defect from the

ARTICLE 442 (E.C. 453)

prescription of one year if it is proved
purchaser,
VARIATION OF WARRANTY

The contracti: i vy
» Ng parties may, by specific agreement, {ncrease, restrict or abolish the warranty.
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Nevertheless, any clause abolishing or restrictin

the warranty is voj
and fraudulently conceals the defects of the thy i Tixxald 1fithe;vendor suveationally

ng sold,
ARTICLF 443 (E.C. 454 )  GUARANTEE AND AUCTION SALE

No guarantee shall be given for defects in 1tems

: : disposed of by judicial sale nor by administrative
sale where such sale is carried out by auction,

ARTICLE 444 (E.C.455) FITNESS OF THING SOLD FOR THE WORK

When a vendor ‘has warranted the proper working of the thing sold for an agreed period of time,
the purchaser, m‘ the case of a defect subsequently appearing in the thing sold, must, under pain
of forfeiture of his nght to the warranty and subject to any agreement to the contrary, give notice

to the vendor within one month from the date of the appearance of the defect and commence an
action within six months from the date of notification.

Buyer’s Obligations

ARTICLE 445 (E.C, 456 ) PLACE OF PAYMENT

1. Unless otherwise agreed upon or dictated by custom, the price shall be due for payment at the
place of delivery of the sold items.

2. Should payment not be due at the time of delivery, the same shall be effected at the seller's
place of residence at such time when payment is due.

ARTICLE 446 (E.C. 457) TIME OF PAYMENT AND RETENTION OF PRICE

1, Subject to a clause or custom to the contrary, the price is payable at the time delivery of the
thing sold is made,

2. When the purchaser is disturbed in his enjoyment by a third party invoking a right existing
prior to the sale or derived from the vendor, or if he is in danger of being dispossessed of the thing
sold, he may, subject to an agreement to the contrary, retain the price until the disturbance in his
enjoyment or the danger of dispossession has ceased. The vendor may, however, in such a case,
demand payment of the price upon his supplying security,

3. The provisions of the preceding paragraph will also apply if the purchaser has discovered a
defect {n the thing sold,

ARTICLE 447 (E.C, 458 ) INTEREST UPON THE PRICE

1. Subject to an agreement or custom to the contrary, the vendor is not entitled to legal interest
on the price, unless he has placed the purchaser in default by a formal summons, or unless the
thing sold s productive of fruits or other profits and he has delivered the thing sold to the purchaser,

2. Subject to an agreement or usage to the contrary, the purchaser acquires the revenues and
fncrease in value of, and is liable for all chargesin connection with, the thing sold from the time
the sale is concluded,

ARTICLE 448 (E.C. 459. Article quoted in para, 2 is 278 in E.C. )
RETENTION OF THING SOLD BY VENDOR

1. When the whole or part of the price is payable immediately, the vendor, unless he .granu the‘
purchaser a delay for payment after the date of the sale, may retain the thing SOl(? until he obtains
payment of the amount due, even if the purchaser has offered a mortgage or security,

2. The vendor may also retain the thing sold, even if the agreed date of payment has not fallen due,
if the purchaser loses the benefit of the term in accordance with the provisions of Article 260.

ARTICLE 449 (E.C. 460) DESTRUCTION OF THING SOLD WHEN RETAINED

while in possession of the vendor while exercising his right of retention,

If th
Fie i ol per e he thing sold perishes as a result of an act of the vendor.

the purchaser s 1iable for the loss unless t
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SALE OF COMMODITIES

es or other movable property, when a term 1s agreed for paymep,

the sale will, subject to an agreement to the contrary, and at the
’ .

ed without any summons being necessary if the price 1s nor*

ARTICLE 450 (E.C. 461)

In the case of the sale of commoditi
of the price and for taking delivery,
option of the vendor, be ipso facto dissolv
paid upon due date,

ARTICLE 451 (E.C. 462) CQSTS OF DEED OF SALE

of sale, stam
he absence of an agreement Of usage to the contrary, the costs of the deed p duties,
t
wanse her expenses are borne by the purchaser.

transcription fees and all ot x
ARTICLE 452 (E.C. 463) TIME AND PLACE OF DELIVERY IF NOT APPOINTED

usage indicating the place and time of delivery, the purchaser is bound

tor
In the absence of agreemen s at the time of the sale and to remove 1t

to take delivery of the thing sold at the place where it Wa
without delay, subject to the ume necessary for such removal.

ARTICLE 453 (E.C. 464) COSTS OF DELIVERY OF THING SOLD

Subject to usage OF to an agreement to the contrary, the costs of taking delivery of the thing sold
are borne by the purchaser.

2. Different Forms of Sale

Sale with a Right of Redemption

ARTICLE 454 (E.C.465) SALE WITH RIGHT OF REDEMPTION VOID

When a vendor reserves to himself at the time of the sale the right to take back the thing sold,
within a fixed time, the sale will be void (72).

(72) In the E.C. the Article rendering void all sales with a right of redemption 1s a change in the
law. Compare the old Egyptian Civil Code, Article 338 as follows: "There are two kinds of sale
with a nght of redemption to be distinguished:

1. that made for the purpose of giving to the purchaser the immovable or other thing, sold
subject to a right of redempuion, as a pledge for the debt of the vendor.

2. that made with a reservation that the vendor may recover the thing sold on re-establishing
the previous state of things in the event of his changing his mind as to the sale."

ARTIGLE. 455 (E.C. 466) EFFECT OF SALE OF PROPERTY BELONGING TO ANOTHER
1. When a person sells a definite and ascertained thing of which he is not the owner, the purchaser

may demand the annulment of the sale, This rule also applies when the thing sold is an immovable
whether the deed has been transcribed or not,

2. Such a sale cannot, in any case, have an i
' ; ; y effect as against the ow i 1d, even
if the purchaser has ratified the contract. 5 SRS

ARTICLE 456 (E.C. 467) RATIFICATION OF SALE BY OWNER

1. 1f the owner ratifies the sal i
cile ey ale, the contract will become binding on him and valid as regards the

2. The sale will also become valid

as regards the purchaser if the ownershi ing sold
devolves upon the vendor subsequently to the conclusion of the contract, h SRR
ARTICLE 457 (E.C. 468) DAMAGES

When the annulment of the sale has been
Daware that the thing sold did not

pronounced in Court in favour of a purchaser who was
even if the vendor acted in good fa

ll:;long to the vendor, he shall be entitled to claim damages.
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ARTICLE 458 (E.C. 469)  ASSIGNMENT OF A LITIGIOUS RIGHT

1. When the owner of a Lingious right has assigned it to a third party for valuable consideration,

the debtor, against whom the right has been assigned, may exunguish the right assigned by paying

to.the assignee the actual price paid by him, together with expenses and interest accrued on the
price from the date of the payment of the price,

2. The right is deemed to be liugious if there 15 an action in Court or serious controversy in
respect thercof,

ARTICLE 459 (E.C. 470 ) EXCEPTIONAL CONDITIONS

The provisions of the preceding Article do not apply 1n the following cases:

(a) when the litigious nght forms part of a group of properties sold 1n bulk for a single price;
(b) when the htigious right 1s indivisible amongst several heirs or co-owners and one sells his share
to the other ;

(c) when a debtor has assigned to his credator the Iitigrous nght 1n payment of his debt;
(d) when the litigious right is a right burdening an immovable and such night is sold to a third party
in possession of the immovable.

ARTICLE 460 (E.C. 471)  WHEN LITIGIOUS RIGHTS MAY NOT BE BOUGHT

No member of the magistracy or of the “Parquet”, no lawyer, greffier or bailiff of a Court may,

under pain of nullity of the sale, purchase, either in his own name or in the name of an intermediary,
in whole or 1n part, any litigious rights coming within the junisdiction of the Court in the district of
which he exercises his functions.

ARTICLE 461 (E.C. 472) LAWYERS BANNED FROM DEALING WITH THEIR CLIENTS IN
LITIGIOUS RIGHTS

No lawyer may, under pain of nullity, either in his own name or in the name of an intermediary,
enter into an agreement with his client with regard to a litigious right, when he has undertaken to
defend his right,

Sale of an Inheritance

ARTICLE 462 (E.C. 473) EXTENT OF WARRANTY ON SALE OF AN INHERITANCE.

A person who sells an inheritance without giving particulars thereof, only warrants that he is an heir,
unless otherwise agreed,

ARTICLE 463 (E.C. 474 )  EFFECT OF SALE OF INHERITANCE ON RIGHTS OF THIRD
PARTIES

In the sale of an inheritance, the transfer of rights comprised therein will have no effect as regards
third parties, unless the necessary formalities for the transfer of each of these rights have been
fulfilled.

ARTICLE 464 (E.C. 475) OLBIGATIONS OF THE VENDOR

The vendor, if he has encashed debts or sold any of the property forming part of the inheritance,
must reimburse the purchaser up to the amount he has received, unless he has inserted in the
contract of sale an express clause of non-reimbursement.

ARTICLE 465 (E.C. 476) OBLIGATIONS OF THE BUYER

The purchaser must reimburse the vendor whatever he may have paid in respect of the debts of the
inheritance and pay him anything that is due to him by the estate, subjectto any agreement to the
contrary,

Sales During a Person’s Last Illness

ARTICLE 466 (E.C.417. Aricle mentoned in para.3 is 916 of E.C.)
EFFECT COF SALE IN LAST SICKNESS

1. A sale made by a person during his last illness, to an heir or to a person who is not an heir, at



i d ains he hers
he time of his death, 1sV alid against t ers
lue of the thing sold at t d age o
ahpr:ic':rmrﬁ::rbz\:::nv:he value of the thing sold and the price paid does not exc ecd one-tinrd oy
the differenc ,
the value of the wheritance, including the thing sold.

= inhzritance, the sale is Onl) vahd

hi d of the value Of the 1 N .

2. If this difference e.‘(CeedS one-tnir nnhar j o
agal"“ the heirs with legﬂld to the excess over 0ne-!hll’d Of the Value. lf the heirs ratlf) (hg sale

or if the purchaser pays to the estate the amount necessary to make up the two-thirds,
3. The provisions of Article 920 apply to a sale made during a person's last 1llness,
ARTICLE 467 (E.C. 478)  SPECIAL PROVISION IN RESPECT OF THIRD PARTY IN
GOOD FAITH

The provisions of the preceding Articles do not apply to the prejudice of a third party in good faith
who has acquired for valuable consideration a real right over the property sold.

Sale by a Representative to Himself

ARTICLE 468 (E.C. 479)  GENERAL RULE

Subject to the provisions of any other laws, no person who represents another person by virtue of an
agreement, a provision in the law or an order of a competent authority may purchase, either in
his own name or in the name of an intermediary, even at a public auction, property entrusted to
him for sale in his representative capacity, unless he has been authorized to do so by an order of

the Court,
ARTICLE 469 (E.C., 480) BROKERS AND EXPERTS

No brokers or experts may purchase in their name or in the name of an intermediary goods which
they have been entrusted to sell or to appraise,

ARTICLE 470 ( E.C. 481) CONFIRMATION OF SALES REFERRED TO IN TWO PRECEDING
ARTICLES BY PERSON ON WHOSE BEHALF SALE MADE

A sale in the cases referred to in the two preceding Articles becomes valid if it is confirmed by
the person on behalf of whom the sale was carried out,

Section II
Exchange

ARTICLE 471 (E.C. 482) DEFINITION

Exchange is a contract by which the contracting parties mutually bind themselves to transfer to
the other by way of exchange the ownership of a thing other than money,

ARTICLE 472 (E.C. 483) COMPEN SATION FOR DIFFERING VALUES

If the things exchanged have different valu

es in the estimation of the contracti i
: ng parties, the
difference may be compensated by the pa . .

yment of an equivalent sum of money,
ARTICLE 473 (E.C. 484 ) EXPENSES

In the absence of an agreement to the co
contract of exchange shall be borne by th

ARTICLE 474 (E.C.485)

ntrary, the principal and incidental expenses of a
€ parties in equal shares,

PROVISIONS AS TO EXCHANGE

The provisions goveming sale apply to exchan

one of the exchanging parties is d
eemed
and the purchaser o

ge as far as the nature of exchange allows. Each

e the vendor of th i im i
of the thing received in exchange, otiling. gtvan by hi iexchinge
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Section II1
Gifts
1. Elements of a Gift
ARTICLE 475 (E.C.486) DEFINITION

1. A gift is a contract by which the donor disposes, without consideration, of property belonging
to him.

2. A donor may, without being divested of the intention of making a gift, impose upon the donee
the performance of a specific obligation.

ARTICLE 476 (E.C.487) CREATION OF GIFT

1. A gift is not complete until it is accepted by the donee or his representative.

2. If the donor is the natural or legal guardian of the donee, he may accept the gift on his behalf
and take delivery thereof.

ARTICLE 477 (E.C.488) FORM OF GIFT

1. The gift may be made by an authentic document under pain of nullity, unless it {s made in the
form of some other contract.

2. A gift of movables, however, may be completed by delivery to the donee, without an official
instrument being necessary.
ARTICLE 478 (E.C.489) VOLTINTARY EXECUTION OF NULL GIFT
The donor, or his heirs, who voluntarily give effect to a gift which is null by reason of defect in form,
cannot demand the restitution of what they have delivered.
ARTICLE 479 (E.C.490) PROMISE OF GIFT
A promise to make a gift is not binding unless it is made by an authentic document.
ARTICLE 480 (E.C.491. Articles quoted are 466 and 467 in E.C.)
GIFT OF PROPERTY OF THIRD PARTY
If the gift is of a definite and specific thing which does not belong to the donor, it is govemed
by the provisions of Articles 455 and 456.
ARTICLE 481 (E.C.492 withaddition) GIFT OF FUTURE PROPERTY (73)
A gift of future property is void (74), except a gift of produce not yet gathered.

(73) Property which is not actually in the power of the donor, or to which he has no right or no
actual or potential right of action by which he can claim it or expect to acquire {t, is called
“future property”. If he has a right of action by which he might acquire the property, or if it is
property which will belong to him on the happening of a certain event, it is not “future" property.
Thus a gift of the crop which the donor's land may produce the following year is not a gift of
future propery.

(74) E.C.492 does not include what follows here.

2.  Effects of a Gift

ARTICLE 482 (E.C.493) DELIVERY TO DONEE

When the donee has not taken possession of the thing given, the donor is under an obligation to
deliver it to him. The provisions as to the delivery of a thing sold shall, in such a case, apply.
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WARRANTY OF DONOR AGAINST DISPOSSFSSION FROM GIF T

under no obligation or warranty against dispossession unless
he has Intentionally hidden the cause of dignossession or unless the g%ft has been made’ forrvaluable
cc;mldcmion, In the first case, the Jndgr v:il award the donee equitable compens;uonf of: the
prejudice he has suffered. 1n the seccis! case, the donor 1s only bound up to the value of the

comlderation pald by the donee.

ARTICLE 463 (E.C.494)

1. Unless otherwise agreed a donor 1s

2. In a case of dispossession, the donee 1s subrogated into the nghts and actions of the donor.

ARTICLE 484 (E.C.495) OBLIGATIONS OF DONOR
1. A donor does not warrant that the thing given is free from defects.

l
2. If, however, the donor has intentionally hidden a defect or if he has warranted that the thing

donated I3 free of defects, he will be hiable to compensate the donee for loss caused by this defect.
He will also be bound to pay compensation if the guft is made for valuable consideration, provided
that the amount of compensation does not exceed the value of the consideration given by the donee.

ARTICLE 486 (E.C.496) EXTENT OF RESPONSIBILITY OF DONOR

A donor 13 only liable for his intentional acts or for his gross negligence.

ARTICLE 486 (E.C.497) OBLIGATIONS OF DONEE

A donee 13 bound to perform the consideration imposed upon him, whether such consideration is in
favour of the donor, a third party, or in the public interest,

ARTICLE 487 (E.C.498) DEFICIENCY IN VALUE OF GIFT

If it appears that the value of the gift is less than that of the consideration imposed, the donee
shall only be liable to perform the consideration to the extent of the value of the thing donated.
ARTICLE 488 (E.C.499) OBLIGATION OF DONEE TO PAY DEBT

1. If the donor stipulates that the donee shall, in consideration of the gift, discharge his debts, the
donee shall only be liable, unless otherwise agreed, to discharge debts existing at the time of the gift.

2. 1f the thing donated fs burdened with a real right securing the debt due by the donor or by a third
party, the donee shall be llable, unless otherwise agreed, to pay this debt.

3. Revocation of Gifts

ARTICLE 489 (E.C. 500)
L

GROUNDS OF REVOCATION
A donor may revoke a gift if the donee consents to his
2. If the d

onee does not consent to the revocation, the donor m ay apply to the Court for

lulhor“y to re Oke the 8
ift ppoll and when
e ; Vr 0y ’. wllenever he ha‘ rea‘onable gl’ound. in su ther i

so doing,
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ARTICLE 490 (E.C. 501)  ACCEPTABLE GROUNDS FOR REVOCATION
There are, in particular, reasonable grounds for the revocation of a gift ¢

(a) 1f the donee has failed in his duties towards the donor or one of his relauves,

" ; 3 : ) and such
failure constitutes serious ingratitude on his part;

(b) if the donor 'has Pecome unable to maintain himself in accordance with his social position
or to meet an obligation to pay alimony which he 1s legally bound to pay to another person;
(¢) in the event of a child being born to the donor after the donation, and still being alive at

the time of the revocation, or if the donor had a child which he believed dead at the time of
the donation, which child is discovered to be still alive,

ARTICLE 491 (E.C. 502) CONDITIONS PREVENTING REVOCATION

An application for the revocation of a gift shall be rejected if one of the following obstacles exists:
(a) If there {s an 1nherent increase of the thing given, involving an increase in value thereof; but if
this obstacle disappears, the right of revocation is renewed;

(b) if one of the parties to the gift dies;

(c) if the donee has definitely alienated the thing given; if, however, such alienation is only partial,
the donor may revoke the gift as to the part remaining;

(d) if the gift is made by one spouse to another, even if the donor wishes to revoke the gift after the
dissolutfon of the marriage;

(e) if the gift is made for the benefit of a relative with whom marriage is prohibited;

(f) if the thing given has perished while in possession of the donee, whether by the act of the donee,
by a cause beyond his control not attributable to him, or by use; if, however, the loss is partial,
the revocation may be for the part remaining;

(g) 1if the donee has supplied valuable consideration for the gift;

(h) if the gift constitutes alms or an act of charity.

ARTICLE 492 (E.C. 503 ) EFFECTS OF REVOCATION
1, A gift revoked by mutual consent or by 2 judgment is deemed to be null and void.

2, The donee fs only liable for the restitution of the fruits as from the date of the agreement of
revocatton or from the date of the commencement of legal proceedings. He has the right to claim
repayment of all necessary expenses that he has incurred and also of sum usefully spent by him but
only up to the amount of any increase in value of the thing donated.

ARTICLE 483 (E.C. 504 ) RESPONSIBILITY OF DONOR AND DONEE

1, If, without the consent of the donee or without a decision of the Court, the donor takes back the
thing given, he is responsible to the donee for the loss of the thing donated whether such loss occurs
from his act, from a cause beyond his control which is not attributable to him, or as a result of the use
of the thing.

2. If the revocation of the gift is pronounced by a judgment and the thing donated perishes while
in the possession of the donee, after he has been formally summoned to hand back the thing, the
donee s responsible for loss even if it resulted from a cause beyond his control.

Section IV
Partnership

ARTICLE 494 DEFINITION

Partnership s a contract whereby two or more persons bind themselves to contribute property or
tervices for the exercise of an economic undertaking and to share the result in pront.
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JOINT OWNERSHIP FOR ENJOYMENT OF PROPERTY

495 |
‘:::?:ncnhip which 1s established or maintained for ;h;s:)lgozzrpose of the enjoyment of one
or more things Is governed by Article 825 et sequens of thi .

KINDS OF CIVIL PART NERSHIPS

o mmercial undertakings are subject to the

iffer from col
»tships created for purposes which di !
:?:::::r:mg provisions (of this Code), save where the partners agree to form a partnership on the

: hips, in which case these partnerships shall be

f one of the purely commercial partners ; .

Pﬂ;fz;f: (:o ::c provlllorr,u of the special commercial law affecting thgt klnd‘of partnership which
:l: h]as been elected to form, including registration in the Commeré&ial Register, save that they

shall not be liable to bankruptcy.
1. Elements of Partnership
SIMPLE CIVIL PARTNERSHIPS

not subject to specified forms or procedure, save in so far as
erty jointly contributed to the partnership so demands.

VARIATION OF CONTRACT OF PARTNERSHIP

variations in the contract of partnership may not be

ARTICLE 407

simple civil partnerships are
where the nature of the prop

ARTICLE 498
In the absence of agreement to the contrary,
made, save by the consent of all the partners.

ARTICLE 499 (E.C. 508) CONTRIBUTIONS

In the absence of agreement or custom to the contrary, the contributions of the partners are
presumed to be equal and to consist of the ownership of the property brought in and not merely
of its enjoyment,

ARTICLE 500 (E.C. 509) PROHIBITED CONTRIBUTIONS
The influence or the credit of a partner cannot alone constitute his contribution.
ARTICLE 501 (E.C. 510 ) CASH CONTRIBUTIONS

A partner who has undertaken to contribute a sum of money and who does not pay his sum in

the partnership is 1iable, without recourse to legal proceedings or to any formal demand, to payment
of interest from the date that his contribution fell due, apart from payment, in addition to
compensation for any loss, if such compensation is due.

ARTICLE 502 (E.C. 511 )  CONTRIBUTIONS OF REAL RIGHTS OR USE OF PROPERTY

1. If the contribution of a partner consists of a right of ownership, of an usufruct, or of any other
real right, the provisions as to sale shall apply as regards warranties against loss, dispossession,
hidden defects or deficiencies.

2. If, however, the contribution consists merely of the use of the property, the provisions as to
lease apply as regards the above warranties.

ARTICLE 508 (E.C, 512)  CONTRIBUTION OF SERVICES

L. If the contribution of a partner consists of his services, he shall carry out the services he has
undertaken to perform and render an account of the profits realized from the date of the formation
of the partnership as a result of the services he has undertaken as his contribution

2. In the absence of an agreement to the contrar

» he s not b i e
partnership patents which he has obtained, g ound Bowever, to contribute ©
ARTICLE 504 (E.C, 518)  CONTRIBUTION OF DEBTS DUE BY THIRD PARTIES
If the contribution of a partner consists of debts due by third parties, his obligation to the partne“"ip

is only extinguished by the re i
e z'e. covery of these debts. He is also liable for damages if the debts aré not

AKTICLE 506 (E.C.514) DIVISION OF PROFIT AND LOSS
L 1f the share of each of the partners {n the
the deed of partnership, their r
in the capital of the partnershi

profits and the losses of the i fixed in
partnership is not fixe
etpective shares shall be proportional to their respective contribution’
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2, If the deed of partnership only fixes the share of each partner 1n the profits, the same proportion

shall apply as regards the losses, and reciprocally if only the share in the losses is fixed in the
partnership deed.

3. If the contnibution of one of the partners consists only of lus services,

) his share in the profits
and the losses 1s estimated 1n accordance with the profits th

; 2 at the partnership realizes as a result
of his services, If, 1n addition to his services, a partner has made a contribution in money or in

kmd.'he 'wxll be entitled to a share in respect of his services and another share in respect of the
contribution he has made in addition to his services,

ARTICLE 506 (E.C. §15) WHEN CONTRACT OF PARTNERSHIP VOID

1. Ifit is agreed that one of the partners shall not participate in the profits or losses of the
partnership, the partnership deed 1s void.

2. A partner who only contributes his services may be relieved by agreement from participation in

the losses of the partnership, provided that no remuneration is allowed to him in respect of his services.

ARTICLE 5017 USE OF PARTNERSHIP PROPERTY FOR PURPOSES OUTSIDE
THOSE OF THE PARTNERSHIP.

A partner may not use partnership property for purposes outside those of the partnership, save with
the consent of the other partners,

2. Management of the Partnership

ARTICLE 508 (Similar Provisionsin E.C,520) INDEPENDENT MANAGEMENT

1. Unless otherwise agreed, each partner has the right of managing the partnership independently
of the other partners.

2. 1If several parmers have the management, independently of each other, each of the managing
partners has the right to object to an act contemplated by another partner before the performance of
such act.

3. The objection shall be decided upon by the majority of the partners reckoned in accordance
with the shares of each partner in the profits.

ARTICLE 509 JOINT MANAGEMENT

1. If the management is entrusted to several partners jointly, the consent of all such managing
partners is necessary in order to bring into effect acts of the partnership,

2. If it was agreed that for specified acts the consent of the majority of the partners is necessary,
such majority shall be determined in accordance with the last paragraph of the preceding Article,

3. In the cases set forth in this Article the individual managing partners may not perform any act
by themselves, save in case of urgency in avoiding injury to the partnership,

ARTICLE 510 DISMISSAL OF MANAGING PARTNER

1, Except for justifiable reasons, a managing partner appointed by the agreement for partnership
cannot be dismissed.

2. If the appointment of the managing partner was by separate instrument then is the dismissal
subject to the provisions as to mandate,

8. For justifiable reasons each partner may demand the dismissal judicially,
ARTICLE 511 RIGHTS AND DUTIES OF MANAGING PARTNERS
L. The rights and duties of managing partners are regulated by the provisions as to mandate,

2. Managing partners are jointly and severally responsible to the partnership to perform the duties
imposed upon them by law and by the agreement for partnership.

3. However, this responsibility does not extend to a managing partner who is proved innocent of
negligence,
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ARTICLE 513

Save where otherwise agreed. each par
the approval of the statement of accounts.
3. Effects of Partnership

(E.C. 521) DUTIES OF PARTNERS
ivity prejudicial to the interests of the partnership or

ARTICLE 54

1. Each partner shall abstain from any act
contrary to the object for which the partnership was formed.

2. He shall watch over the interests of the partnership as if they were his own, unless he has

been appointed 2 manager on remuneration, 1n which case he shall not exercise less care than

would a prudent man.
ARTICLE 515 (E.C. 522) INTEREST ON SUMS DUE TO OR FROM THE PARTNERSHIP

1. A partner who takes or retains 2 sum of money belonging to the partnership will, without any
legal summons or formal demand, be liable for interest on the sum from the day he took it or
retained it, and will also be liable for the payment of damages should loss arise thereby,

2. A partner who advances money to the parmership from his private funds or incurs in good faith
without imprudence trifling expenses for the benefit and on behalf of the partnership, is entitled
o interest thereon from the partnership from the date of payment thereof.,

ARTICLE S16 (E.C, 523, Ist para,only) RESPONSIBILITY OF PARTNERS FOR DEBTS
OF PARTNERSHIP

If the assets of the partnership do not cover its debts, the partners shall, in the absence of an
agreement provldfng for another division, be liable for these debts from their own property, each
in proportion to his share in the losses of the partnership, Any agreement relieving a partner from
liability in respect of the partnership's debts is void.

ARTICLE 517 RIGHT OF CREDITORS TO ENFORCE THEIR RIGHTS ON
PARTNERSHIP PROPERTY
1. Creditors of the partnership may enforce their

;:1111 the :‘:nmn who acted in the name and on account of the partnership shall be personally
) y severally liable for the obligations of the partnerships, and save where there is
greement to the contrary, the other partners shall also be liable

2. Such an agreement 1o the contra
means or otherwise the right to plea
status shall be lost,

ARTICLE 518

rights against the property of the partnership

;y must be brought to the notice of third parties by adequate
limitation of Liability or the exception of joint and several

INVENTORY OF PROPERTY OF PARTNERSHIP

A partner who i3 cal]
is in lquidation, deme:ldupt::zfor payment of partnership debrs may, even when the partnership
taken, indicating the propert :n \fiventory estimating the property of the partnership be first

¥ upon which the creditor may satisfy his demand without difficulty:

ARTICLE 519
LIABILITY OF NEW pa
. RTN
Whoever joins a Partnership already )

obligations of the — st established is liable with the other partners for the

8 prior to his becoming 2 partner,
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ARTICLE 520 SEPARATE CREDITOR OF PARTNER

. The separate creditor
1 P of a partner may enforce his rights against the profits due to his debtos

so long as the partnership is 1n existence and may take measures to protect i rights agains
the share due to the debtor during liquidation, '

2. If the property of the debtor apart from that in the P
rights of the creditor the latter may at any time demand
partnership be liquidated.

artnership s insulficient 1o xtialy the
that the share of the debtor [ the

The said share shall be liquidated within three months of the date of
the demand of the creditor unless the liquidation of the partnership s decided upon,

ARTICLE 521 COMPENSATION

A debt due by a third party to the partnership cannot be compensated by a clalin of the said
third party against a partner,

4. Dissolution of Partnership

ARTICLE 522 CAUSES OF DISSOLUTION

A partnership is dissolved:
(a) by determination of the period fixed for its duration;
(b) when the object for which it was formed is attained or has become impossible of attainment

(c) by destruction of its property or grave injury thereto to the extent that no further advantage can
be obtained by the continuance of the partnership;

(d) by the unanimous decision of the partners to dissolve it;
(e) when the plurality of partners ceases and such plurality is not re-established within six months;
(f) for other reasons provided for in the agreement of partnership,

ARTICLE 528 TACIT EXTENSION OF PARTNERSHIP

1. The period for which the partnership is created is tacitly and indefinitely prolonged If the
partners continue to act in the business of the partnership after the period fixed therefor s terminated.

2. The creditor of one of the partners may object to this extension and his objection shall stay
any effects of the continuance of the partnership upon his rights.

ARTICLE 524 E.C.530 amended) WHEN DISSOLUTION MAY BE ADJUDGED

The Judiciary may decree the dissolution of the partnership upon the application of one of the
partners if the other partners are in breach of their duties or for other grave reasons for which the
partners are not responsible, Any agreement to the contrary shall be void,

5.  Termination of the Rartnership Relation in Respect of One Partner Only

ARTICLE 625 DEATH OF A PARTNER

Unless the agreement of partnership provides otherwise, upon the death of a partner the other
partners must liquidate his share in favour of his heirs, save where it is preferred to liquidate the
partnership or to continue with the heirs themselves partaking therein if these heirs so agree,

ARTICLE 526 WITHDRAWAL OF PARTNER

1. Each partner may withdraw from the partnership where no definite period for its continuance
is provided for, as also if the partnership is for the duration of the life of one of the partners,

2. He may also withdraw from the partnership under the conditions provided for in the agreement
of partnership or for any justifiable reason. Under the two circumstances cited in the first
paragraph of this Article, the partmer must give notice of his intention to the other partners three
months at least before his withdrawal.

ARTICLE 527 EXPULSION OF PARTNER AND PROCEDURE THEREFOR

1. A partner may be expelled for grave reasons connected with his breach of the obligations
imposed upon him by the law or the agreement for partnership or if he loses his legal capacity,
or if he is interdicted from exercising }.ris calling or any appointment, or if he {s sentenced to
a penalty which involves, ever although temporarily, his interdiction from public office.
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TION OF LAW
ARTICLE &8 EXPULSION BY OPERA

. A parmer who is declared bankrupt is expelled by operation of law,

2. At al®0 s a parner expelled by operation of 1aw where one of his personal creditors has obtained

-

awdation of his share in accordance with Article 520 hereof.
LIQUIDATION OF SHARE OF RETIRING PARTNER AND THE

ARTICLE 529
LIABILITY OF HIM AND HIS HEIRS

L Inthe case of dissolution in respect of one partner only, he and his heirs are only entitled
to the value of his shate; the liquidation shall be made upon the basis of the financial state of

the pattnership at the time of dissolution,

2. In the case of current transactions the retiring partner or his heirs participate in the profit
and loss therefrom, Payment of the share due to the retiring partner must be paid within six months,
commencing from the day of dissolution. The retiring partner or his heirs shall remain liable to
thind parties in respect of the obligations of the partnership until the day upon which it is said

that dissolution takes place. Proper measures must be taken to bring the dissolution to the knowledge
of thind parties, failing which dissolution may not be pleaded against third parties who, without

negligence, had no knowledge thereof,
6. Liquidation and Partition of the Partnership Property

ARTIQLE 5§30 (E.C. 582) RULES AS TO LIQUIDATION

The liquidation and the partition of the partnership property is carried out in the manner laid down
by the parmershup deed. When the partnership deed is silent, the following provisions shall be
applied,

ARTICLE 531 RETENTION OF MANAGING PARTNERS OF THEIR POWERS
UPON DISSOLUTION

Afver dissolution tbe Managing partners retain their power of management, limited to urgent

transactions, until the necessary steps for liquidation are taken,

ARTIQLE 582 (E.C, 534 ) BY WHOM LIQUIDATION IS CARRIED OUT

L The liquidation will be carried out either b
; y all the partners or b i
appointed by the majority of the partners, as the case ma; be. A

ie If the pannexs do not agree on the appointment of a liquidator
application of one of the partners, be appointed by the Judge

3. Incase of nullity of partnership,
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+ such liquidator will, upon
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Pplication of any interested party,
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ARTICLE 534 (E.C. 536 )  PARTITION OF PARTNERSHIP PROPERTY

1. The partnership assets are divided b
deduction of amounts required to cove
and repayment of disbursements or lo
benefit of the parmership,

etween all the partners after payment of the creditors,
r debts that have not fallen due or are subject to lingaton
ans that may have been made by one of the partners for the

2. Eac}l; partner shall t.ake a sum equal to the value of hys contribution to the capital of the
partnership as regorded in the partnership deed, or, if not recorded in the partnership deed, as
|t's value. at the time the contributions was brought to the partnership, unless he has only contributed
his services, the usufruct or the mere use of the thing that he has brought to the partnership,
3. The balance, if any,

will be distributed between the partners proportionately to each partner's
share 1n the profits,

4. If the partnership assets are not suffici

: €nt to cover the repayment of the partners' contribution,
the loss is shared between the partners pro

portionately to each partner's share in the losses.

ARTICLE 535 RIGHT OF RESTITUTION

1. Partners who have contributed things for use and enjoyment have the right to the retumn of such
things in the condition in which they may be,

2. If such things are destroyed or suffer damage by causes which may be charged to the managing
partners, then the partners who have contributed them may demand compensation thereof against
the property of the partnership without prejudice to their rights of action against the managing
partners.

ARTICLE 536 (E.C. 587) RULES AS TO PARTITION

The rules laid down with reference to the parution of the property held in common, apply to
partitions between partners,

Section V
Loans and Annuities
1. Loans for Consumption
ARTICLE 537 (E.C.538) DEFINITION

A loan for consumption is a contract by which the lender undertakes to transfer to the borrower the
ownership of a sum of money or other fungibles upon condition that the borrower returns, at the end
of the loan, a thing equal in amount, kind and quality.

ARTICLE 538 (E.C.539) DELIVERY OF THING OBJECT OF CONTRACT

1. The lender must deliver to the borrower the thing which is the object of the contract and cannot
claim the retum of its equivalent until the end of the loan.

2. If the thing perishes before its delivery to the borrower, the loss falls on the lender.

ARTICLE 539 (E.C, 540) RULES TO WHICH LOAN FOR CONSUMPTION IS SUBJECT

In the event of dispossession, the provisions relating to sale will apply if the loan is made for
valuable consideration; otherwise the provisions relating to loan for use will apply.

ARTICLE 540 (E.C. 541)  HIDDEN DEFECTS

1. When the loan is made without valuable consideration, and hiddenldefects appear in the thing,
the borrower, if he prefers to retain the thing, will only be liable to refund the value of the
defective thing.

2. When the loan is made for valuable consideration, or when it is made without valuable .
consideration but the lender has deliberately hidden the defects, the borrowgr may demand either
that the defect be made good or that the defective thing be replaced by a thing without defects.
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(E.C. 542) INTEREST
e agreed interest as it falls duej 10 the abscin e ot ),
deemed to be without consideratian,

ARTICLE 541

The borrower is under liability to pay th

he loan is

agreement as regards interest, U |

RTICLE 542 (E.C.543) TERMINATION OF LOAN FOR CONSUMPLINON
ART .C.

The loan comes to an end upon the expiration of the term agreed upon,

TERMINATION OF LOAN BY BORROWIER

ARTICLE §43 (E.C, 544)

1f interest is agreed, the debtor may, after six months from the date of the 1oan, give nons« 4y gy,
(0 f , : '

intention to terminate the contract and to restitute the thing taken on loan, pravided that 1)

restitution takes place within a term not exceeding six months of the date of the nohce, iy au g,
« . i ) :
case the debtor shall be liable to pay the interest due for the six months following 1he e, |4,

will not, in any case, be bound to pay interest or to perform a prestation ol any kind by 1eawny 5y
. .

the fact that payment is made before due date. The right of the horrower to elfert 1esiinigy

cannot be forfeited or limited by agreement

2. Annuities

ARTICLE 544 (E.C. 545) CREATION OF ANNUITY
1. An undertaking may be given to supply in perpetuity a person and after him Jie sucs evsary ) 4
periodical prestation consisting of a sum of money or a fixed quantity of other fungibles, 'fi

obligation may be assumed by contract for or without valuable consideration, or hy will,

2. When the prestation is made by contract for valuable consideration, 1t is subject, av regapdy e
rate of interest, to the rules governing loans on interest,

ARTICLE 545 (E.C, 546) REDEMPTION OF ANNUITY

1. An annuity is essentially redeemable at any time at the will of the debtor, ANy asgreeiient
the contrary 1s void.

2. It may be agreed, however, that the redemption shall not take place during the Lifenme of 1he
annuitant or before a certain length of time which shall never exceed fifteen years,

8. The night of redemption cannot in any case be exercised until notice thereof has heen given and
then after one year from the date of the notice,

ARTICLE 546 (E.C. 547) COMPULSORY REDEMPTION

The debtor may be forced to redeem in the following events ;

(a) if, 1n spite of a formal summons, he does not pay the annuity for two consecutive yRATY
(b) if he fails to supply the creditor with the securities that he has promised or if sich sseufites
disappear and he does not provide other securities in their place;

(c) if he becomes bankrupt or insolvent,

ARTICLE 547 (E.C, 548) HOW REDEMPTION MADE

1. 1f the annuity 15 purchased by payment of a sum of money, the redemiption is made hy the
repayment of the amount in full or such lesser amount as may be agreed upon

2. In other cases, redemption 1s exercised by the pa

yment of a sum of v o
calculated at the legal rate corresponds to the o of money, on which the inere

nt of the annuity,

Section VI
Compromise
1. Elements of Compromise
ARTICLE 548 (E.C. 549)  DEFINITION

revent
, byt arlsen, or p
Y the mutual surrender of part of their respective claiing,
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11l R Y A st
AIFTFICLE T (BaCa BH0)  CAPACITY TO CONTRAGT FOR COMPROMISE

I order (o effect o compromiae thye

parties must have legal capacit U aluable
Ao e et 8 pacity to dispose for valuable

the objects of the compromise,

ARTIELE BRO (H. € 0B1)  WHEN COMPROMISE NOT PERMISSIRLE

A coniproinise cannot be made on any question touching the status

bt 4 compromise imay be made with regard to proprietary Interests
Individuals or ont of a penal offence,

of indlviduals or public policy,
arlsing out of the status of

AICTICLE Anl (K.C, 062 pROOP

A compromise can only be established by a written document or by an official proces-verbal.

2. FEffect of Compromise

AICTICLE Dh2 (E.C, hh3)  EXTINGUISHMENT OF RIGHTS AND CLAIMS

L, Compromise terminates the disputes In respect of which the compromise is made,

Y, 1t extinguishes tha rights and claims which elther of the partles have finally renounced,
ARICLE hnY (K.C, hh4)  DECLARATORY EFFECT

Gompromiise has a declaratory effect as regards the rights in respect of which the compromise is
made, ‘I'his declaratory effect is 1imited specifically to 1itigious rights,

ARTICLE hhd (E.C. 566)  INTERPRETATION OF COMPROMISE

T'he wording of the renunciation contained in the compromise must be strictly Interpreted, The
fenunclation, no matter how worded, applies to those rights only which form the precise object of
the dispute settied by the compromise,

3. Nuliity of Compromise

ARTICLE hbb (2. C.H50) pars, 1thereof) NULLITY OF COMPROMISE
Lv A vomiproniise oannot bs impugned on the ground of a mistake in law.

Yo A corhpromise 13 vold {f based upon documents subsequently found to be forgeds as also s void
8 conipromise In respect of a suit which has already been terminated by a judgment which must be
executed und of which ons of the contracting parties was aware,

ARTICLE Dho (L. C, 667) COMPROMISE INDIVISIBLE

Lo A compromise Is Indivisible, ‘The nullity of one part of a compromise involves the nullity of
the whole contract,

Y 'his ile does not apply, however, when It follows, from the wording of the contract or from
the ujreunmtances, that the parties agreed that the various parts of the compromise are independent
the vne of the other,
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Chapter I
Contracts Relating to the Uwe of Things

Section |
Lenses

1. Leases Generally
Elements of a Lease

ARTICLE 557 (E,C, b58) DEFINITION

A lease I8 a contract by which the lessor undertakes to ennble the lessee to cnjoy a specific thing
for a certaln time in return for a fixed rent,

ARTICLE 558 (E.C. 669)  LEASE DY MANAGER

In the absence of a provision of the law to the contrary, & person who has only a right of management
cannot, without the consent of the competent authority, enter fnto 8 lcase for a term exceeding three
years, If the lease is granted for a longer tern, it will be reduced to three years,

ARTICLE 559 (E.C. 660) LEASEOF USUPRUCT

A lease granted by a usufructuary, unless ratified by the bare owner, ends when the usufruct s
extinguished, subject to the delay provided for giving notlce of evacuation and the time required
to gather in the annual crop,

ARTICLE 560 (E.C.661) RENT
Rent may consist either of money or of any other prestation.
ARTICLE 561 (E.C, 562)  ASSESSMENT OF RENT

If the parties have not agreed the amount of the rent or the manner in which the rent shall be
fixed, or If the amount of the rent cannot be established, fv must be based on the current rent
for other similar properties.

ARTICLE 562 TERM OF TENANCY AGREEMENT

Should the parties not determine the term of tenancy, the tenancy shall be deemed to have been
agreed upon for the following perlods ¢

(a) Unfurnished houses and places allocated for the performance of professional, commercial or
{ndustrial activities - one year, taking into account local customs;

(b) Furnished houses and rooms for such period as determined for the payment of rental ;

(c) Moveable properties for such period as determined for the payment of the rental;

(d) For furniture supplied by the lessor to equip a place located in a town for the period determined
for the rental of the premises In question,

EPFECTS OF A LEASE

ARTICLE 568 (E.C. 664)  DELIVERY OF LEASED PROPERTY BY LESSOR

;rt;e Lelm;r is bound to deliver to the lessee the leased property and its accessories in a condition
uitable for the purpose for which It is intended, in accordance with the agreement between the
partles or with the nature of the property,

A
RTICLE 564 (E.C, 565)  DEFECTS IN OPERTY LEASED
LI
the leased property is delivered to the lessee In such a condition that it (s unfit for the use for

which it {5 1
s leased, or if its usefulness if appreciably diminished, the lessee may demand efther the

resiliation of the lease or a redu
ction of the rent equivalen *
entitled to claim compensation, If compensation s due 1o he low ol et both cuer
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ARTICLE bt (E.C.566)  SPECIAL RULES AS TO DELIVERY OF PROPERTY LZ4SED
The rules Lald down as regards the obligation of delivery of the thing sold, especially as to *.rme

and place ol delivery, as to cxtent, weight or measure, and as to determining 1ts accessories, are
applicable to the obligation of delivery of the leased property,

ARTICLEDOY (E.C.567 withomissions) OBLIGATIONS OF LESSOR

1. The lessor {s bound to maintain the leased property in the state in which it was at the time of
delivery. He nfust make, during the continuance of the lease, all repairs which may become
neccasary, except“lessee's" repairs (see Article 581 hereof).,

2, The lessor is also bound to do such plastering and white=washing of the roofs as may be necessary,
and to clear wells, cesspools and drains.

3. The lessor s responsible for charges and taxes due on the leased property. The costs of electriciry,
gas, water and other requirements for personal use are paid by the lessee.

4. The above rules only apply in the absence of agreement to the contrary,

ARTICLE 667 (E.C.568)(The words "through no fault of the lessee” in para.2 are not contained
in E.C.) BREACH OF OBLIGATIONS BY LESSOR

1, If a lessor, having been summoned, delays the performance of the obligations mentioned in the
previous Article, the lessee may, without prejudice to his right to claim resiliation of the lease or a

reduction of rent, obtain authority of the Court to perform them himself and deduct the cost from the
rent.

2. In the case of immediate repairs or minor repairs for which the lessor is responsible, whether
resulting from a defect existing at the time the premises were taken over by the lessee or happening
subsequently through no fault of the lessee, the lessee may, without the authority of the Court, carmy
them out and deduct the cost thereof from the rent, if the lessor, having been summoned to do so,
does not carry them out in a reasonable time.

ARTICLE 568 (E.C.469 but the words "i,e., a delay which does not affect the business
or activity of the lessee" therein contained are omitted here)
DESTRUCTION OF LEASED PROPERTY

1. If, during the course of the lease, the leased property is totally destroyed, the lease is, ipso facto,
terminated,

2. 1f, as a result of a cause not imputable to the lessee, the leased property is only partially
destroyed or deteriorates to such an extent that it becomes unfit for the use for which it was leased,
or it such a use is appreciably diminished, the lessee may, if the lessor does not restore the leased
property to its original condition within a reasonable time, claim, according to the circumstances,
either a reduction of the rent or the resiliation of the lease, without prejudice to his right to perform
himself the obligations of the lessor in accordance with the provisions of the preceding Article.

3. In the two preceding cases, the lessee cannot claim compensation if the loss or deterioration
arises from a cause not imputable to the lessor.

ARTICLE 569 (E.C.570) IMMEDIATE REPAIRS

1. The lessee must not prevent the lessor from making immediate repairs required for the
preservation of the leased property, but if such repairs cause a complete or partial loss of enjoyment,
the lessee may claim, according to the circumstances, resiliation of the lease or a reduction of the

rent.

2. 1If, however, the lessee continues to occupy the premises until the repairs are completed, he
will forfeit his rights to claim resiliation of the lease.

ARTICLE §70 (E.C. 571) ABSTENTION OF LESSOR FROM DISTURBANCE OF LESSEE

1. The lessor shall abstain from.doing anything which may disturb the lessee in his enjoyment of
the leased property, and shall not make any alterations to the property or to its accessories that
diminish such enjoyment.
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ARTICLE 572 (E.C, 573)  PLURALITY OF LESSEES

1. When there are several lessees of the same property, the lessee who, without fraud, first entered
1nto possession will have preference, If a lessee of an immovable property has, in good faith,
effected transcription of his lease, before another lessee has entered into possession or before the
renewal of his lease, such lessee will have preference,

2. In the absence of reasons giving preference to one lessee, the only recourse of 2 lessee in respect
of any right not enjoyed by him 1s a claim for damages.

ARTICLE 573 (E.C. 574) ACTS OF A GOVERNMENT AUTHORITY

If, as a result of an act lawfully done by a Government Authority, the enjoyment of the property
leased is appreciably diminished, the lessee may, in accordance with the circumstances, and unless
otherwise agreed between the parties, claim resiliation of the lease or a reduction of rent; if the
grounds for the act of such Government Authority are the result of an act imputable to the lessor,
the lessee may claim payment of damages.

ARTICLE 574 (E.C, 575)  TRESPASS OF THIRD PARTIES

L. A lessor does not warrant the lessee against trespass by a third party who does not claim a right
over the leased property; this shall not, however, affect the right of the lessee to take action in his
name against such third party for damages and to take all other possessory actions,

2, l.!, however, the trespass is not in any way imputable to the lessee and is sufficiently serious to
deprive him of the enjoyment of the leased property, the lessee may, in accordance with the
circumstances, claim resiliation of the lease or a reduction of rent (75).

(75) Compare Article 1616 et sequens, Quebec Civil Code.

ARTICLE 575 (E.C. 576) WARRANTY AGAINST DEFECTS

1. Subject to any agreement to the contrary the lessor warrants the lessee against all defects which
prevent or appreciably diminish the enjoyment of the property, but not against those defects that

are customarily tolerated, and is responsible for the lack
2 ’ of qualities which h arranted
to exist or which are essential to the intended use of the property e specifically w

howe
bz ver, does not warrant the lessee against defects of which the lessee was informed
$ aware at the time of the conclusion of the contract

ARTICLE 576 (E.C. 571)
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i;rt); nlsa ::;ng to hav? a defect against which the lessee has been warranted by the
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ARTICLE 577 (E.C. 578)  FRAUD OF LESSOR

Any agreement excluding or limiung the warranty

) against disturbance or defects 1s void if the lessot
has fraudulently hidden the cause of such warranty,

ARTICLE 578 (E.C. 597)  USE OF LEASED PROPERTY

The lessee must use the leased property in the manner agreed. In the absence of any agreement, he
must use the property in accordance with the purpose for which it is designed.

ARTICLE 579 (E.C. 580 ) ALTERATION TO LEASED PROPERTY

1. The lessee may not, without the permission of the lessor, make any alteration to the leased
property unless no damage is thereby occasioned to the lessor.

2. If the lessee makes alterations to the leased property in excess of the limits prescribed in the
preceding paragraph, he may be compelled to reinstate the property in its original condition and to
pay compensation if compensation is due,

ARTICLE 580 (E.C, 581) INSTALLATION OF PUBLIC SERVICES

1. The lessee may install in the leased property, unless the lessor can show that the installations
endanger the safety of the building, water, electnc light, gas, telephone, wireless and other like

installations, provided that the manner in which such installations are made is not contrary to general
practice.

2. If the intervention of the lessor is necessary for the completion of any of these installations, the

lessee may call upon the lessor to intervene, on condition that he undertakes to pay the expenses
incurred by the lessor in this connection,

ARTICLE 581 (E.C.582) LESSEE'S REPAIRS

In the absence of an agreement to the Contrary, the lessee is bound to carry out lessee's repairs in
accordance with the general usage (76).

(76) Compare Article 1754 and 1755 of the French Civil Code as follows:

"1754. The following repairs are lessee's repairs, and must be done by him, unless there is a
clause exempting him from them in the lease. Those which, by the custom of the place, are
tenant's repairs, inter alia, repairs to fireplaces, chimney breasts, sides and top of mantelpieces,
the plaster of the bottom of walls of rooms and other places used for living in up to a metre from
the ground; repairs to the stone and tiled floors when only part of the floor is broken; repairs to
glass in windows, unless they have been broken by hail or by other extraordinary accident, as an
act of God, for which the tenant is not liable; repairs to the doors, windows, shutters to houses or
for closing shops, hinges, bolts and locks.

"1755. Repairs known as lessee's repairs have not to be done by the tenant when they are required
only as the result of old age or the act of God. "

ARTICLE 582 (E.C.583) DUTIES OF LESSEE
1. The lessee shall use and preserve the leased property with the care of a reasonable person.

2. The lessee is responsible for any deterioration of or loss to the leased property during his
enjoyment thereof which is not the result of normal use (77).

(77) Compare Article 1627 of the Quebec Civil Code as follows:
"1627. The lessee is responsible for injuries and loss which happen to the thing leased during
his enjoyment of it unless he proves that he is without fault. "

ARTICLE 583 (E.C.584) DAMAGE RESULTING FROM FIRE

1. The lessee is responsible for damage to the leased property by fire, unless he can establish that
the cause thereof was not imputable to him (78).

(78) By Article 1738 of the French Civil Code the lessee can free himself from responsibility by
proving one of the three tollowing facts:

1. that the fire was caused by a fortuitous event or by force majeure; for example by lightning.
2. that the fire was due to an inherent fault of construction, for example, a defective chimney,
8. that the fire spread from a neighbour's house.
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ARTIQLE 585 (E.C, 586) PAYMENT OF RENT

I, The lessee must pay the rent at the agreed times and, in the absence of agreement, at times
ertablished by the custom of the place where the property is situated.

2. Tn the absence of an agreement or local custom to the contary, the rent will be paid at the

Jomicile of the lessee,

ARTICLE 386 (E.C.587) PRESUMPTION OF PAYMENT OF RENT

The payment of a term's rent establishes a presumption (79), subject to proof to the contrary, that

formeer terms have been paid.
(79) In the E.C. the words "in favour of the payee” are inserted between "establishes” and
"a presumption”.

ARTICLE 587 (E.C.588) SECURITY FOR RENT

Unlest the rent fs paid in advance or unless the lessee provides other guarantees, the lessee ofa
house, warehouse, shop or similar establishment or of agricultural land, is bound, in the absence of
an agreement to the contrary, to stock the leased property with fumiture, goods, crops, cattle or
ynplements of sufficient value to secure the rent (80).

(80) In the E.C. Art.588 it is 1aid down that the security must be for two years or for the period
of the lease if less than two years. This is omitted from the Libyan Code.

ARTICLE 588 (E.C, 589) LIEN OF LESSOR UPON MOVABLES

The lessor has, as warranty for all amounts due to him under the agreement of lease, a lien on all the
atiachable movables stocking the leased property, while they are subject to the lessor's right of privilege,
even when they do not belong to the lessee. The lessor has the right to object to their removal and, if
they are renioved notwithstanding his objections or without his knowledge, to claim their recovery from
thewr possessor even in good faith, subject always to the rights of such possessor thereon.

2, The lessor cannot exercise his rights of retention or of recovery when the movables have been
rentoved to meet the professional requirements of the lessee or in accordance with customary requirements

ot d.“) 1ife or if (he movables remainin on the leased 0 I dy
.
8 pf ”rty or al cal recove'ed are ’u“
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ARTIQLE 59 (E.C. 592) IMPROVEMENT IN LEASED PROPERTY

L h:z:e the 1:-:: :tmdl;ces inw the leased property buildings or plantations or other improvements
whic enha- nce: value of the tenement, Fhe lessor shall be bound to repay to the lessee his expenses
on soch improvements or the amount by which the value of the tenement was enbanced unless there be

an agreement w the conirary,

2. Where such improvements were made without knowledge of the lessor notwithstanding his opposition,
be 'mxy ask the lessee to remove them. He may further ask for compensation 1n respect of the harm
which was caused to the property as a result of such removal where compensation is justified,

8. Where the lessor chooses to retain such improvements in consideration of paying one of the aforesaid
amounts, the Court may allow him some time to pay.

ARTICLE 592 (E.C.593) RIGHT OF LESSEE TO SUB=LET OR ASSIGN

1(2), The lessee may, in the absence of an agreement to the contrary, assign his lease or sub-let the
whale or any part of the leased property.

1(b).If the lease is subject to a law which controls the rent or makes the renewal of the lease compulsory
on the part of the lessor, the principal lessee may not assign his lease or sub-let the leased property
without the written consent of the lessor. This provision does not apply to cases where part of the
peoperty is being sub-let, provided the principal lessee in fact occupies part of the leased property.

2. Sub-leases concluded prior to the effectiveness of this law shall remain in force if the remaining period
covered by the sub-lease does not exceed two years. If such period exceeds two years, the sub-lease shall
become subject to the provisions of this law after the lapse of two years from the date of its effectiveness.

ARTICLE 593 (E.C. 594) EFFECT OF PROHIBITION OF SUB-LEASING
L A prohibition of sub-letting implies a prohibition of assignment and vice-versa.

2. When, in the case of a lease of an immovable property in which an industrial or commercial
establishment has been created, circumstances have compelled the lessee to sell such industrial or
commercial establishment, the Court may, notwithstanding the condition prohibiting sub-letting,
decide to maintain the lease in force if the purchaser furnishes adequate security and the lessor
suffers no real prejudice thereby.

ARTICLE 594 (E.C. 595) GUARANTEE ON ASSIGNMENT

When the lease is assigned, the principal lessee remains guarantor for the performance of the
assignee’s obligation.

ARTIQLE 5% (E.C. 596)  DUTIES OF SUB-LESSEE

L A sub-lessee is answerable directly to the lessor for the amounts that he, the sub-lemee, owes to
the lessee as from the time a summons is served on him by the lessor.

2. A sub-lessee cannot set up against the lessor payments made by him in advance to the principal
lessee, unless they were made before the summons, in accordance with customn or a formal agreement
concluded at the time of the sub-lease.

ARTICLE 596 (E.C. 597) CESSATION OF LIABILITY OF ORIGINAL LESSEE

L A lessee ceases to be answerable to the lessor, either as guarantor of the assignee in case of assignment
of the contract of lease, or as regards his obligations arising' from the principal contract of lease in the
case of a sub-lease :

L if the lessor has formally agreed to the assignment of lease or to the sub-lease;

2. if the lessor has received, without reserving his rights as against the lessee, the rent directly from

such assignee or sub-lessee.
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The End of a Contract of Lease

(E.C, 598) EXPIRATION OF LEASE

ARTICLE §97 ;
greed term without it being necessary to give notice of evacuatjop,

A lease ends at the expiration of the 2

ARTICLE 598 (E.C. 599) TACIT RENEWAL OF LEASE

1. If, after the lease has expired, the lessee continues to enjoy the leased property to the knowledge
of and without objection on the part of the lessor, the lease is deemed to be renewed upon the same
conditions but for an indefinite duration. The lease so renewed is govemed by the provisions of

Article 562 (81).

(81) Art.568 in E.C.
2. This tacit renewal is deemed to be 2 new lease and not a mere prolongation of the origix;;al lease,
Nevertheless, subject to the rules of publications applicable to real property, the real securities
supplied by the lessee in guarantee of the old lease are transferred to the new lease. The suretyship,
whether personal or real, is not transferred to the new lease unless the surety consents thereto,

ARTICLE 599 (E.C. 600) NOTICE OF EVACUATION

When notice of evacuation has been given by one party to the other party and the lessee, notwithstanding
the notice, continues to enjoy the property after the expiration of the lease, the lease will not, subject
to proof to the contrary, be deemed to have been renewed.

Death or Insolvency of Lessee

ARTICLE 600 (E.C. 601) EFFECT OF DEATH

1. A contract of lease is not terminated either by the death of the lessor or of the lessee.

2. In the event of the death of the lessee, however, his heirs may claim the termination of the lease
if they establish that, as a result of the death of the person whose estate they inherited, the burden of
the lease has become too heavy for their resources or that the lease exceeds their needs, In such an
event, the periods of notice of termination laid down in Article 562 shall be observed and the claim
for termination of the lease made within six months at the most from the date of the death of the
lessee,

ARTICLE 601 (E.C, 602) EXCEPTIONAL CONDITIONS

If the lease has been granted to the lessee solely on account of his calling or of other considerations
relating to his person, his heirs or the lessor may, on his death, claim termination of the lease,

ARTICLE 602 BANKRUPTCY OF LESSEE

In the event of the bankruptcy of the lessee the Trustee in Bankruptcy may demand the resiliation
of the lease upon payment of suitable compensation,

ARTICLE 608 (E.C, 604) VOLUNTARY OR FORCED TRANSFER OF LEASED PROPERTY

L Inthe case of a voluntary or forced transfer of the ownership of the leased property to a third

party, the new owner 13 only bound by the lease if it has been ive|
act entailing the transfer of ownership, A i

2. The new owner may, however,

avail himself of th,
by $ch Codbeacts € contract of lease, even if he is not bound

ARTICLE 604 (E.C, 605) PROTECTION OF RIGHTS OF LESSEE

L A person acquiring the leased i
property, who is not bound by the 1
lessee by giving him notice as provided for in Article 562, . S S

the lessor must, ifinotice of eviction Js given

ssee. The lessee cannot be evicted before he receives
€ New owner paying on behalf of the lessor, or until
ayment of such compensation,

_ + Compensate the le
compensation either from the lessor or from th

he has obtained an adequate security for the p
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ARTICLE 605 (E.C.606)  RENT PAID IN ADVANCE

The ?esnee cannot set up rent paid in advance against a new owner, if the new owner proves that at
the time of payment the lessee knew or should necessarily have known of the transfer of the ownership.
Failing proof thereof, the new owner has only a remedy against the lessor.

ARTICLE 606 (E.C.607) LESSOR'S NEED FOR LEASED PROPERTY

When it has been agreed that the lessor may terminate the contract if he becomes personally in need
of the property, he shall, if he exercises his right, be bound, unless otherwise agreed, to give the
lessee notice of termination in accordance with the delays provided for in Article 562.

ARTICLE 607 (E.C.608) BURDENSOME CIRCUMSTANCES

1. When a lease is made from a fixed period, either of the contracting parties may, if serious and
unforeseen circumstances arise of such a nature as to render, from,the commencement of or during
the lease, the performance too burdensome, demand the termination of the lease before its expir=
ation, provided he gives notice 1n accordance with the delays provided for in Article 562 and

pays equitable compensation to the other party.

2.,If it is the lessor who demands the termination of the lease, the lessee will not be compelled to

hand back the leased property before he has been compensated or obtained adequate guarantee.

ARTICLE 608 (E.C.609) TRANSFER OF OFFICIAL

An official or an employee whose duties oblige him to change his place of residence may claim
termination of the lease of his dwelling house, when his lease is made for a fixed period, provided
that he gives notice of such termination in accordance with the delays provided for in Article 562.
Any agreement to the contrary is void.

2. Certain Kinds of Lease
Leases of Agricultural Land

ARTICLE 609 (E.C, 610) LEASES OF AGRICULTURAL LAND

If the leased property is agricultural land, the lessor s not bound to hand over to the lessee cattle
and agricultural implements existing on the land unless they are included in the lease,

ARTICLE 610 (E.C. 611) DUTIES OF LESSEE

When cattle and agricultural implements belonging to the lessor are handed over to the lessee, the
lessee is under the obligation to take proper care of them and to maintain them in the manner
required for their customary use,

ARTICLE 611 (E.C, 612) PERIOD OF LEASE

When a lease of agricultural land provides that the lease is made for one of several years, it is
deemed to be for one or several completed annual rotations of crops,

ARTICLE 612 (E.C. 613) WORKING AGRICULTURAL LANDS

1. A lessee of agricultural land must work the land {n accordance with the requirements of normal
agricultural use, He must, more particularly, maintain the land in a good state of production,

2. He must not, without the consent of the lessor, make any substantial change in the established
method of cultivating the land, the effects of which might extend beyond the period of the lease,

ARTICLE 613 (E.C. 614)  REPAIRS

1. Subject to an agreement or custom to the contrary, the lessee is bound to catry out r:pnl;:
necessary for the normal enjoyment of the leased 1and,  He {3 In particular responsible for tf e ;
clearing and maintenance of canals, trenches, channels and drains, He {s also responsible :rl the
normal maintenance of roads, dikes, bridges, fencing, wells, dwelling houses and farm buildings.
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ARTICLE 616 (E.C. 616 but amended) LOSS OF CROPS
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2, The lessee cannot demand a remission of the rent if he is compensated against -tisdl::de:,d:: by
tl;e profits he has derlved during the whole period of the lease, by an account receive

insurance policy or by any other means.
ARTICLE 616 (E.C. 617)  EXTENSION OF PERIOD OF LEASE

If, atthe end of the lease, the harvest has not ripened for reasons not imputable to the leinee, he
may, upon payment of a proportional rent, remain on the leased land until the harvest ripens,

ARTICLE 617 (E.C. 618) REGARD TO BE HAD TO INTERESTS OF SUCCESSOR

An outgoing (82) lessee shall do nothing of a nature to diminish or retard the enjoyment of the land
by an incoming lessee, He fs bound, in particular, just before vacating the.l:nd. to allow the
incoming lessee to prepare the 1and and to sow, if he does not sustain any injury thereby.

(82) The word "outgoing” fs inserted for clarity.

Amodiation

ARTICLE 618 (E.C, 619)  DEFINITION

Agricultural 1and and land planted with trees may be granted in amodiation to a lessee in
consideration of the lessor taking a fixed share in the crop.

ARTICLE 619 (E. C. 620) RULES AS TO AMODIATION

In the absence of agreement or custom to the contrary,

the conditions governing leases apply to
amodiation, subject to the following provisions,

ARTICLE 620 (E.C, 621)  PERIOD OF AMODIATION

The amodiation {s, when no term s fixed, deemed to have been granted for one yearly rotation of
crops,

ARTICLE 621 (E.C, 622)  AGRICULTURAL IMPLEMENTS AND CATTLE

which are on the 1and at the tfme of the agreement,

ARTICLE 622 (E.C, 623) DUTIES OF LESSEE

1. The lessee mus give to

the cultivation and 1o the preservati f
he gives to his own affafrs, 2 R e i e T

he has looked after the preservat,

fon and maintenance of the land with the care of a reasonable person.
8. The lessee s not

bound
fault of his own, 1 feplace cartle that die or agriculturay implements worn out through no

ARTICLE 628 (E.C. 624

DIVISION OF PRODUCE
L The produce {3 divided
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9, Loss by reason of force majeure of all or part of the produce is borne equally by the two parties
and gives rise to no claim by either party against the other.

ARTICLE 624 (E.C. 625)  ASSIGNMENT OR SUB-LEASE

In amodiation the lessee cannot assign the lease or sub-let the land amodiated without the consent
of the lessor,

ARTICLE 625 (E.C.626) DEATH OF ONE OF THE PARTIES

The amodiation is not determined on the death of the lessor, but is determined by the death of
the lessee.

ARTICLE 626 (E.C, 627)  CESSATION OF AMODIATION BEFORE EXPIRY OF PERIOD

1. When the amodiation ceases before the end of its term, the lessor must reimburse the lessee or

his heirs for any expenditure made in respect of crops which have not ripened, and pay equitable
compensation for work that tfie lessee has done on the land,

2. If, however, the amodiation is dissolved by the death of the lessee, his heirs may, instead of
claiming reimbursement of the expenses hereinbefore referred to, take the place of their principal

until the crops have ripened, provided that they are in a position to continue the proper cultivation
of the land,

Lease of Wagqf Property

ARTICLE 627 (E.C.628 with omission in para.2) LEASE OF WAQF PROPERTY
1. A trustee has the right to let waqf property.

2. A beneficiary, even if he is the sole beneficiary, cannot grant a lease unless the right to do so has
been given to him by the creator of the waqf, or unless he is authorised to do so by one who has had
conferred upon him the power to lease by a trustee.

ARTICLE 628 (E.C.629) POWER TO COLLECT RENT

1. The trustee is not entitled to receive the rent, and payment must not be made to the beneficiary
without the consent of the trustee.

ARTICLE 629 (E.C.630) WHO MAY NOT LEASE WAQF PROPERTY

1. The trustee is not entitled to take the waqf property on lease even at the current rent for

similar properties.

2. The trustee may lease waqf property to his ascendants or descendants, provided that the

rent is the current rent for similar properties.

ARTICLE 630 (E.C.63D) GROSSLY INADEQUATE RENT

1. A lease of waqf property is not valid if the rent is grossly inadequate, unless the lessor is the sole
beneficiary with power to administer the waqf. In such a case, the lease, notwithstanding the gross
inadequacy of the rent, will bind the lessor, but will not bind beneficiaries who succeed him.

ARTICLE 681 (E.C.632) ASSESSMENT OF RENT

1. In cases of lease of waqf property, the estimation of the current rent for similar properties will
be made at the time of the conclusion of the contract of lease; any changes taking place after that
date shall not be taken into account.

2. When a trustee grants a lease of waqf property fora grossly inadequate rent, the lessee is bound,
under penalty of resiliation of the contract, to make up the rent to the rent for similar properties.
ARTICLE 632 (E.C.6338) RESTRICTION UPON PERIOD OF LEASE

1. The trustee cannot, without the authority of the Judge, lease waqf property for a period
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ARTICLE 638 (E.C.6M) PROVISIONS AS TO LEASE OF WAQF

The Wguﬁnswbm apply to the lease of wagqf property, in so far as they are not
i with the preceding provisions.

Section II

Loan for Use

ARTICLE 634 (E.C. 635) DEFINITION

A loan for wee is a contract by which the lender undertakes to hand over to the borrower without
valuable considerarion, a non-consumable thing for his use during a specific time or for a specific
parpose, which thing the borrower undertakes to restitute after having used it.

1. Obligations of Lender
ARTICLE 635 (E.C. 636) DELIVERY OF THING

The lender is bound to hand over to the borrower the thing lent in the condition in which it was at
the time of the conclusion of the contract of loan for use, and to leave him in possession of the thing
lent during the period of the contract,

ARTICLE 636 (E.C. 637) REIMBURSEMENT OF EXPENSES

L 1f, during the period of the loan, the borrower is obliged to incur expenses necessary for the
preservation of the thing, the lender must reimburse him his expenses.

2, In the case of moneys usefully spent, the provisions with regard to expenses incurred by a possessor
in bad faith will be applicable,

ARTICLE 637 (E.C, 638) WARRANTY OF LENDER

1. The lender does not warrant against dispossession of the thing loaned unless there has been an
agreement for such warranty or the lender has deliberately concealed the cause of dispossession.

2, Similarly, the lender does not warrant against hidden defects, If, however, he has deliberately

concealed such defects, or has warranted that the thing is free from defects, he is bound to compensate
the borrower for any loss the borrower has suffered as a result thereof.

2. Obligations of Borrower

ARTICLE 638 (E.C, 639) RESTRICTIONS UPON USE OF THING LOANED

L n:‘ bonwcx'may only use the thing lent in the manner and to the extent provided for in the
use 1o » according to the nature of the thing or in accordance with custom, He must not assign the
a third party, even gratuitously, without the authority of the lender.

2. The borrower is not res ble for ch.
o st mgm e changes to or deterioration of the thing lent resulting from it
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ARTICLE 639 (E.C, 640) MAINTENANCE OF THING LOANED

; ‘:hfzzdtht;e‘::o:f “:e '::i:g le; entails expenses by the borrower, he will not have the right to claim
e s und to pay the necessary expenses for the normal maintenance of the thing.

2. The borrower may remove any additions that he has mad
e to the thi i
B d et bmlie farnie e thing lent, provided that he

ARTICLE 640 (E.C. 641)  DESTRUCTION OF THING LOANED

L. The borrower is bound to take such care for the preservation of the thing as he would take for the

preservation of his own property; provided that the care he takes it not less than that which a reasonable
person would take,

2. The t:on'ower is: in any event, responsible for the loss of the thing lent arising from a fortuitous
event or "force majeure” if it was possible for him to avoid such loss by using his own property, or if
he could only preserve his own property or the thing lent and he preferred to preserve his own property.

ARTICLE 641 (E.C. 642) RESTITUTION OF THING LOANED

1. The borrower must, at the end of the loan, restitute the thing received in its state at that time,
without prejudice to his responsibility for loss or deterioration,

2. In the absence of an agreement to the contrary, the borrower must restitute the thing at the place
that he received it,

3. Termination of Loan for Use

ARTICLE 642 (E.C."6483) EXPIRATION OF TERM

1. The loan for use comes to an end upon the expiration of the term agreed and, in default of such
a term being fixed, when the thing has served the purpose for which it was lent.

2. If there is no way by which the term of the loan for use can be fixed, the lender may demand its
termination at any time.

3. The borrower may, in all cases, restitute the thing lent before the end of the loan, If, however,
such restitution is prejudicial to the lender, he cannot be compelled to accept the thing.

ARTICLE 643 (E.C. 644) TERMINATION OF LOAN

The lender may put an end to a loan for use at any time in the following cases :

(a) if the lender has suddenly an urgent an unforeseen need of the thing;

(b) if the borrower uses the thing improperly or neglects to take the necessary precautions for its
preservation;

(c) if the borrower becomes insolvent after the conclusion of the loan or if his insolvency before the
conclusion of the loan was not known to the lender.

ARTICLE 644 (E.C. 645) DEATH OF BORROWER

In the absence of an agreement to the contrary, 2 loan for use ends with the death of the borrower,



104
Chapter 11T

Contracts for the Hire of Services

Section I
Contracts for Work and Concessions for Public Utility Services

1. Contracts for Work

ARTICLE 645 (E.C. 646) DEFINITION

By a contract for work one of the contracting parties undertakes to do a piece of work or to perform a
service in consideration of remuneration which the other contracting party undertakes to pay.

Obligations of Contractor

ARTICLE 646 (E.C. 647)  SUPPLY OF MATERIALS

L The contractor may undertake to supply his work only, the master of the work .(83) being
responsible for the supply of materials which the contractor uses in or for the performance of his
work,

(83) The "master of the work”, i.e., the person who has ordered the work: the employer.

2. The contractor may also undertake to supply the materials as well as his work.

ARTICLE 647 (E.C.648) CONTRACTOR'S WARRANTY

When the contractor undertakes to supply the whole or part of the materials to be used in the work, he
is responsible for and warrants their good quality to the master.

ARTICLE 648 (E.C. 649) SUPPLY OF MATERIALS BY MASTER

. When the materials are supplied by the master, the contractor is bound to care for their
preswadoP. to use them with technical skill, to account to the master for their use in the work and
return to him any such matenals that remain, If part of the materials becomes unfit for use owing

to the contractor's neslut or lack of Px°leﬂl°ﬂal skill, the contractor is bound to refund to the_maste
.
&

:;, In the absence of an agreement or trade custom to the contrary, the contractor shall provide, at
own expense, the tools and accessory appliances necessary for the performance of the work.
ARTICLE 649 (E.C. 650) BREACH OF OBLIGATIONS BY CONTRACTOR
1.
m:;e :nm::e:;m;ne of execution, it {s established that the contractor {s performing the work in a
e sl :l:cuv: o:rf::m‘;my to the agreement, the master may formally summon him to altet,
umuumlemd 57 Peuod 1’: by him, the manner in which he {s performing the work. If after the
s e uu‘p:w o: me¢:om1'a¢:u'n' fails to adopt the proper manner of working, the master may
e bl e ;:n:::; o:' :tt\: hh:ndlng over of the works to another contractor at the
. the provisions of Article 2
(84) Ant.209in E.C. et B

2. Immediate resiliation of the
contract may, h
grant any delay, when rectification of the dzfcc:l’:: V:.. g o

nnet of performance is impossible.
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ARTICLE 850 (E.C. 651)  LIABILITY OF ARCHITECT AND LONTRACTOR FOR DEMOLITION
1. The architect and contractor are joint
total or partial demolition of construction
destruction {s due to a defect in the groun
the defective construction, unless,
for less than ten years,

y and severally responathle for 4 period of ren years for the
8 or other perimanent works atectod by them, even if such
d ftself, and even If the manrer authorized the erection of
in this case the constructions were Intended by the parties to last

2. The warranty imposed by the preceding paragraph extendn to defects tn contructions and erections
which endanger the solidity and security of the works,

3, The period of ten years runs from the date of delivery of the works,

4. This Article does not apply to the rights of actions

which a contractor imay have againat his sub-
contractors.

ARTICLE 651 (E.C. 652) LIABILITY OF ARCHITEC'T

An architect who only undertakes to prepare the plans without belng entrustad with the supervision of
their execution, {s responsible only for defects resulting from his plans,

ARTICLE 652 (E.C. 658)  VOID CONTRACTS FOR WORK
Any clause tending to exclude or restrict the warranty of the architoct and the contractor is vold
ARTICLE 658 (E.C. 654)  PRESCRIPTION

Actions on the warranties above referred to are prescribed after thres yoars from the date of the
destruction of the works or the discovery, of the defect,

Obligations of the Master

ARTICLE 654 (E.C. 655) DELIVERY OF COMPLETED WORKS

When the contractor completes the works and places them at the mastor's disposal, the master shall,
as soon as possible take delivery in accordance with prevailing custom, When the master, In spite of
being formally summoned, fails, without reasonable cause, to take delivery of the works, the works
will be deemed to have been delivered to him,

ARTICLE 655 (E.C. 656) PAYMENT

In the absence of custom or an agreement to the contrary the price (s payable upon delivery of the
works,

ARTICLE 656 (E.C, 657) EXCESS OF ESTIMATED COST

L. When a contract is concluded in accordance with an estimate drawn up on a unit price basis and it
becomes apparent, during the course of the work, that It will be nocessary, in order to complete the
works according to the agreed plan, considerably to exceed the estimated price, the contractor {s bound
to notify the master thereof forthwith and to inform him of the anticipatod Increase {n prices if he fails
t0 do 30 he forfeits his right to recover the expenses incurred in excom of the estimate,

2. When the estimated excess in the price for the execution of the plans Is considerable, the master

may rescind the contract and stop the work, provided that he doos so without delay and pays the
contractor for the cost of the work done by him, estimated (n accordance with the terms of the contract,

without being liable to compensate the contractor for the profit he would have realized If he had
completed the works,

ARTICLE 657 (E.C. 658) LUMP SUM BASIS

. When a contract is concluded on a lump sum basis according to a plan agreed with the master, the
contractor has no claim to an increase of price, even if modifications and additions are made to the
plan, unless such modifications or additions are due to the fault of the master or have been authorized
by the master and the price thereof agreed with the contractor,

2. Such agreement should be made in writing unless the peincipal contract was concluded verbally,

3, The contractor has no claim to an increase of price on the grouuds of an Increase In the price of
faw materials, labour, or any other item of expenditure, even if such inorease Is so great as to
tender the performiance of the contract onerous,
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i f a general character which could not be
4. When, however, as a result of exceptional events O e
foreseen at the time the contract was concluded, the economic equilibrium between the respectjve

obligations of the master and of the contractor breaks down, and the basis on which the financial
estimates for the contract were computed has subsequently disappeared, the Judge may grant an

increase of the price or order the resiliaton of the contract,

ARTICLE 658 (E.C, 659) PRICE NOT FIXED IN ADVANCE

When the price has not been fixed in advance, it must be calculated according to the value of the

work and the expenses of the contractor,
ARTICLE 659 (E.C. 660) FEE FOR ARCHITECT

1. An architect is entitled to a separate fee for the preparation of the plans and specifications and
another for the supervision of the work.

2. If these fees are not specified in the contract they shall be fixed according to prevailing custom,
8. If, however, the work is not completed in conformity with the plans prepared by the architect,
the fee shall be assessed on the basis of the time taken in their preparation, taking into consideration
the nature of the work.

Sub-Contracts

ARTIQLE 660 (E.C. 661)  SUB-CONTRACTOR

1. A contractor may entrust the execution of the whole or part of the work to a sub-contractor, unless
he is precluded from o doing by a clause in the contract, or unless the nature of the work presupposes
reliance on his personal skill,

2, In such a case the contractor remains responsible to the master for his sub-contractor,
ARTICLE 661 (E.C. 662) RIGHT OF SUB-CONTRACTOR TO ACTION AGAINST MASTER

1. Sub-contractors and workmen working for a contractor in the execution of a contract have a direct
right of action against the master but only to the extent of such sums as are due by the master to the
main contractor on the date that action is commenced. Workmen of sub-contractors likewise have
the same right of action against the main contractor and the master.

2. In case of an attachment served by one of them upon the master or the main contractor, workmen
have the right of privilege on the sums due to the main contractor or to the sub-contractor at the time
of the attachment, in proportion to the amount due to each of them. These sums may be paid to them
direct,

8. The rights of sub-contractors and workmen provided for in this Article have priority over those of a
person to whom the contractor has assigned sums due to him by the master.

End of Contract for Work

ARTICLE 662 (E.C, 663) TERMINATION OF CONTRACT BY MASTER

1. A master may terminate the contract and stop the work at any time before the completion of the
works, provided that he compensates the contractor for all expenses he has incurred, for the work that
he has done and the profit that he would have made if he nad completed the work.

2. The Court may, however, reduce the compensation due to the contractor for loss of profit if the
circumstances justify such reduction, In particular, the Court shall deduct from such compensation any
saving realized by the contractor as a result of the rescission of the contract by the master and any
profit which the contractor could have made by employing his time otherwise,

ARTICLE 663 (E.C.664) IMPOSSIBILITY OF PERFORMANCE

A contract for work comes w0 an end if the performance of the work for which the contract was
concluded becomes impossible,



107

ARTICLE 664 (E.C. 665) DESTRUCTION OF MATERIALS
L Whben wocks are destroyed by a fortuitous event
po claim either for the price of his work or for rei
falls on the party who supplied them,

» before delivery to the master, the contractor has
mbursement of his expenses. The loss of materials

3. When, however, the contractor fails to comply with a formal summons to deliver the works or when

the works are destroyed or deteriorate before delivery, by the fault of the contractor, he is under a

liability to indemnify the master for the materials supplied to carry out the works.

3. When the master is formally summoned to take delivery of the works or when the works are
desroyed or deteriorate by the fault of the master or by reason of a defect in the materials supplied
by bim, the master shall bear the loss resulting from the destruction of the materials and s liable to
rhe coatractor for his remuneration in addition to such compensation as may be due,

ARTICLE 665 (E.C.666) DEATH OF CONTRACTOR

A contract for wok is dissolved by the death of the contractor, if his personal skill was taken into
account when the contract was concluded. If such personal skill was not taken into account, the
contract is not ipso facto dissolved and the master may not, except in cases in which Article 662
(85) applied, resiliate the contract, unless the contractor's heirs do not offer sufficient guarantee
for the due performance of the work-

(85) Arnt.663 in E.C.
ARTICLE 666 (E.C. 667) EFFECT OF TERMINATION BY DEATH OF CONTRACTOR

L When the contract is dissolved by the death of the contractor, the master is bound to pay to the
contractor's estate the value of the work already done and expenses incurred for the execution of the
work which has not been completed, to the extent of the benefit that he derives from such work and
expenses,

2. The master may, on the other hand, demand delivery, against payment of a fair price, of

the materials prepared and plans whose execution has been commenced.

8. These provisions also apply when the contractor who has commenced the work becomes unable
™ complete it owing to a cause beyond his control.

2. Concessions of Public Utility Services

ARTICLE 667 (E.C. 668) DEFINITION

A concession of a public utility service is a contract whose object is the management of a public
utility service of an economic nature, Such a contract is concluded between the administrative
authority in charge of the organization of such a service and a private person or company to whom
the exploitation of the service is entrusted for a fixed period,

ARTICLE 668 (E.C. 669) DUTIES OF CONCESSIONAIRE

The concessionaire of a public utility service undertakes, by the contract concluded between him and
the consumer, to provide the latter in a normal manner with the services corresponding to the rates
which he collects, in accordance with the conditions stipulated in the contract of concession and its
annexes and also with the conditions which the nature of the work and the laws applicable thereto

demand,

ARTICLE 669 (E.C. 6710) EQUALITY BETWEEN CONSUMERS

L When the concessionaire of the public utility service enjoys a de jure or de facto monopoly
service, he is bound to observe strict equality between consumers both as regards the services rendered

and the rates charged.

2. This principle of equality does not exclude special treatment invalving the reduction or remission
of rates, provided such treatment is granted to all persons who apply therefor and who fulfil the gen€ral
conditions laid down by the concessionaire. The principle of equality entails, however, the

prohibition of the concessionaire frorh granting to some customers advantages which he refuses to

grant to others.
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ary to the provisions of the preceding paragraph renders the
for the loss which may be caused, as a result of such diacriminauon
r competition.

3. Any discrimination granted contr
concessionaire liable to compensation
to third parties, by the disturbance of the natural balance of fal
ARTICLE 670 (E.C. 671)  FORCE OF RATES

1. The rates 1aid down by a public authority will have the force of law with regard to contracts entered
into between the concessionaire and consumers; the parties shall not have the right to depart therefrom

by agreement.

2, The rates may be revised or modified, If the rates are modified and such modification is ratified,
the new rate becomes applicable, but without retroactive effect, from the date fixed for its coming into
force by the act of ratification. Any contracts running (abonnements) at the time of the modification
of the rates will be subject to the increase or reduction of charges for the period of the contract
unexpired at the date of coming into force of the new rates.

ARTICLE 671 (E.C. 672) RECTIFICATION OF IRREGULARITIES OR MISTAKES IN RATES

1. Any imegularity or mistake in the application of the rates to individual contracts is subject to
rectification,

2, If the irregularity or mistake operates to the detriment of the consumer, he shall be entitled to
recover the amount paid in excess of the authorized charge. If such an irregularity or mistake operates
to the detriment of the concessionaire of the public utility service, he shall be entitled to collect an
amount to make up the authorized charge. Any agreement to the contrary is void. The right of
recovery in either case is barred by prescription after one year from the date when the collectionof the

incorrect charge took place.

ARTICLE 672 (E.C. 673) INTERRUPTIONS IN SUPPLY

1. Consumers, in the case of concessions for the distribution of water, gas, electricity, power or other
similar commodities, must support interruptions or irregularities for a short time to which installations
of such services are normally subject, such as those necessary for the upkeep of the installation with
which the service is maintained.

2. The concessionaires of these services may repudiate responsibility in respect of interruptions or
irregularities of abnormal length or gravity, by proving that they are caused by force majeure not
imputable to the operation of the service, or by a fortuitous event which could not have been foreseen
or whose consequences could not have been avoided by any vigilant management acting without undue
regard to economy. A strike constitutes a fortuitous event if the concessionaire establishes that it
ook place without any fault on his part,

Section 11

Contracts of Service

ARTICLE €73 (E.C. 674) DEFINITION

:n:onuut of service is one whereby one of the contracting parties undertakes to work in the service
under the supervision or control of the other contracting party in consideration of a remuneration
which such other party undertakes to pay.

ARTICLE €74 (E.C. 675)  SPECIAL LAWS RELATING TO SERVICE

1. The provisions contained fn this Sectio i :
n apply only in so far as th tmplicitly
Inconsistent with special 1aws relating to service, ¢ Shm—s

2, 8
uch special laws define the categories of workers to which the provisions of this section do not

apply.
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ARTICLE 070 (E.C. 01u)

1. The provisions of this section ax 1o contracts of sarvice apply 1o the relationship between
mastars and canvasen, commercial 'oprasentativas, commorcial travellers, asurance agents
and other Intermediaries, even if thoy are remuneratad on A commissian basts or §f they work

for the account of sevaral employers at the umn time, so
3 b
orders aud supervision of such masters. i e

PERBONS SUNiecy TO CONTRACTSH Op BERVICE

2. When the services of a commercial reprase
even by reason of the expiration of the torm
entitled to receive, by way of remuneration,

ntative or a commercial traveller come to an end,
of amployment specificd in the contract, he shall be

the commimion or discount, agreed upon or established
by oustom, on orders which do not reach the master untl after the commercial representative or the

traveller has left his service, if such orders are the direct result of the employee’s representations
(demarches) to customers while he was in the namter’s service, Such cmployees, however, can only

claim this right during the usal period for such claims established by custom in respect of each
business,

1. Elements of the Contract

ARTICLE 676 (E.C. 677) FORM OF THE CONTRACT

In the absence of provisions to the contrary in law or in administrative regulations, a contract of
service Is not required to be In any special form,

ARTICLE 677 (E.C. 678)  PERIOD OF CONTRACT

1. A contract of service may be concluded either for a specific service or for a fixed perfod; it may
also be entered Into for an indefinite duration,

2, 1f a contract of service 1s entered into for the lfotime of the worker or the master or for a period
longer than five years, tho worker, after the expiration of five years, may resiliate the contract
without being 1iable to pay compensation, pruvided that he give six months prior notice to the master.

ARTICLE 678 (E.C, 678) RENEWAL FOR A PERIOD

1. Whena contract of service {s entered (nto for a fixed period, it, ipso facto, comes to an end at
the expiration of the term,

2. 1f the parties continue to carry out the contract after the expiration of the term, the contract will
be deemed to have been renewed for an indefinite duration,

ARTICLE 679 (E,C, 680) CONTRACT FOR PERFORMANCE OF SPECIFIC WORK
1. When a contract {s entered into for the performance of a specific work, it comes to an end when
the agreed work has besn completed.

2, When the work is, by {ts nature, capable of being renewed and the contract Is continued after the
completion of the work agreed, the contract will be deemed to have been implicitly renewed for the
petiod necesary for the execution of the same work a second time,

ARTICLE 680 (E.C. 681)  PRESUMPTION AS TO REMUNERATION
The performance of services 1s presumed to be made for remuneration, If it {s not customary for

tuch services to be performed gratuitously or if such services come within the scope of the profession
of the person who petforms them,

ARTICLE 681 (E.C, 682) RATE OF REMUNERATION

1, When a contract for service for an individual or a group of individuals or factory regulations do
not specify salary payable by the maser, the salary will be fixed in accordance with the rates, ;f
any, applicable to work of a similar nature, If no rates exist, the salary will be fixed in accordance
with the custom of the trade and the customs of the place where the work {s performed. If there s
10 such custom, the Judge will fix the salary in accordance with gquity.

2. ‘The same rules will apply to determine the nature and extent of the work to be performed by the
stployee,
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INTEGRAL PARTS OF REMUNERATION

ARTIQE 082 (E.C. 683)
d are taken into account in

The follawing sume form an integral part of an employee's salary an

computing the attachable portion thereoft

commercial travellers and commercial tepresentatives;

1. Commisstons payable to canvassers,

9, Derventages payable to employees of commercial establishments on the price of sales effectad by

them and high cost of living allowances pald to them;

8. Any gratuity paid to a worker in addition to his salary, aswell u‘fidel;tyd l;om;se:h f.-";'lly,,
allowances and other similar allowances, if payment of such sums is provided for in the in vidual
contract of service or in the workshop regulations, or if these sums are customarily payable so that
the worker tegards such sums as forming part of his salary and not constituting a bounty, and provided
that the amount of such payments is known befote the attachment is made.

ARTICLE 083 (E.C. 684) TIPS
1. Tips are deemed to be salary only in {ndustries or trades where it is customary to pay tips and
whero tips are subject to regulations by which they can be controlled.

9. Tips are deomed to form part of the employee's salary when the amounts glven are tips by
customers of a particular commercial establishment to the employees are collected {n a common fund
for distribution to the workers by or under the supervision of the employer.

3. In some Industrles, such as hotels, restaurants, cafes and bars, a worker's salary may consist
solely of the tips he receives and the food he coasumes.

2. Effects of a Contract
Obligations of the Worker
ARTICLE 684 (E.C. 685) OBLIGATIONS OF THE WORKER

The worker must ¢

(a) himeelf perform the work and in so doing use the care of a reasonable person;

(b) obey the orders of the master relating to the performance of the agreed work and coming within
the duties of the worker, if such orders are not contrary to the contract, to law or morality, and if
obedience thereto does not entail danger;

(c) preserve with care things entrusted to him for the performance ot his work;

(d) safeguard the industrial or commercial secrets of the work, even after the end of the contract,

ARTICLE 685 (E.C. 686 with additions) COMPETITION AND CONDITIONS REGARDING IT

1. When the work entrusted to the worker enables him to know the clients of the master or to learn
the secrets of his business, the parties may agree that the worker will not be entitled, after the
termination of the contract, to compete with the master or participate in a competitive undertaking.

2. In order, however, that any such agreement be valid, it is necessary :

(a) that the agreement shall be in writing;

(b) that the worker has attained his majority at the time the contract is entered intoy

(¢) that the restriction be limited as to time, place and kind of work, to the extent necessary for
the protection of the legitimate interests of the master, provided that the restriction shall not be for
8 perlod exceeding five years in the case of one who has held the position of manager or exceeding

three years under other conditions and if agreement is rea;
ched for a pert then
shall ft be reduced to the limit provided, MRS

:ne:hle ml:t:t cannot avail himself of such an agreement if he resiliates the contract or refuses 10
Mm“"t. fw thout the worker giving him adequate grounds for such action; nor can the master avall
of such agreement if he himself has given the worker adequate grounds to resliate the contract,

ARTICLE 686 (B.C.687) PENALTY CLAUSE IN RESTRAINT OF COMPETITION

When th

in rel:mrnff;l:cr; co:;t:m. a penalty clause applicable in the event of the breach of a condition
petition, and such a clause i$ % onerous as to be tantamount to pressure on the

worker to
b p‘nmco:;fel him to reinain in the service of the master for a longer time than that agreed. both
Y clause and the condition in restraint of competition will be void
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ARTICLE 687 (E.C. 688)  INVENTIONS DISCOVERED BY WORKER

L. When a worker discovers a new invention while 1n the service of the master, the master will have

no rights in respgct of the 1'nvenuon. even if the worker has discovered the nvention by reason of the
work performed in the service of-the master,

?- An "“'c““?“ discovered by a worker in the course of his work belongs, however, to the master,
if the nature of the work that the worker has undertaken to carry out requires him to give his time to

invention o if the master has expresily stipulated in the contract that he will have the right to
inventions discovered by the worker,

8. 1f the invention is of 2 serious economic importance, the worker may in cases falling within the
preceding paragraph, demand a special remuneration to be fixed in accordance with the principles
of equity, taking into account in the assessment of such remuneration the extent of help supplied by
the master and the use the worker has made of his master's installations for the purpose of the
invention,

ARTICLE 688 (E.C. 689)  SPECIAL LAWS TO BE OBSERVED

In addition to the obligations laid down in the preceding Articles, an employee must carry out
obligations imposed upon him by special laws,

The Obligations of the Master

ARTICLE 689 (E.C. 690) PAYMENT OF REMUNERATION

The master must pay the worker tus salary at the ume and place agreed upon in the contract or
established by custom, subject to the provisions in this connection contained in special laws.

ARTICLE 690 (E.C, 691) AGREEMENT TO GIVE WORKER SHARE IN PROFIT

1. When a contract provides that the worker will be entitled, in addition to or in lieu of the agreed
salary, to a share of the master's profits or to a percentage of the gross receipts or of the amount of
the production or of the value of the savings effected, or to other remuneration of a like nature, the
master is bound to render to the worker, after each balance sheet, an account of the amount payable
to him in this respect,

2. The master must, in addition, supply the worker, or a trustworthy person designated by the parties
or by the Judge, with the information necessary to verify the accuracy of such account and allow him
to consult his books for this purpose.

ARTICLE 691 (E.C. 692) RIGHT TO REMUNERATION FOR WORK NOT PERFORMED

When a workman or an employee comes to perform huis day's work as stipulated in his contract of
service, or declares his readiness to perform a day's work and is only prevented from so doing by a
cause imputable to the master, he is entitled to his salary for the day.

ARTICLE 692 (E.C. 693)  SPECIAL LAWS TO BE OBSERVED
In addition to the obligations laid down in the preceding Articles the master is bound to carry out

the obligations imposed on him by special laws.

3. Termination of Contracts of Service

ARTICLE 693 (E.C.694) TERMINATION BY EXPIRY OF PERIOD OR COMPLETION OF WORK

1. Subject to the provisions of Articles 677 and 678 (86), a contract of service ends at the expiration
of the term fixed or upon the completion of the work in respect of which the contract was entered into.

2. When the duration of the contract is not fixed either by the agreement or by the nature of the
work or by ts object, each of the contracting parties may terminate hif relasionship with the other
party; the exercise of this right must be preceded by notice, the manner and period of whichr are

defined by special laws.
(86) Arts.678 and 679 in E.C.
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ARTICLE 604 (E.C.695 but last part of para.2 omitted here) TERMINATION WITHOUT Noricy

an ‘ndefinite period is terminated by one of the parties withoy,
:buv:vh;nl;‘thceo::l:;t ::::;:1';:: x:::lce or before the end of this delay, he is bound to c:WPensate the
for the whole period of the notice or for the portion. thereof still to rurf.. Subject ,9 the
o::;dp:r::y of special laws on the subject, such compensation will include, in addition to the fixed
faluy due for this period, all additional remuneration, provided the amount of such remuneration

is fixed and defined,

2. When the contract is terminated vexatiously by one of the contracting parties, the other party
n;ay in addition to the compensation due owing to failure to observe the delay required for notice,
clalr'n damages for the prejudice resulting from the unjustified termination of the contract,

ARTICLE 695 WITHDRAWAL FOR JUSTIFIABLE REASON

1. If the contract is for a specified period each of the contracting parties may withd-raw p:io;: to the
expiration thereof, and without previous notice in the case of a contract of unspecifxec:l duration,
because of causes which, even temporarily, have intervened in the course of the relations between
the parties, If the contract is for an unspecified period, a worker who withdraws therefrom for a
justifiable reason is entitled to damages as provided for in paragraph 2 of the preceding Article.

2. Bankruptcy of the master shall not be considered as a justifiable reason for withdrawal,

ARTICLE 696 (E.C. 696 ) VEXATIOUS CONDUCT OF MASTER

1. Compensation on dismissal may be granted, even though the master has not himself dismissed
the worker, if the master, by his own actions and especially by vexatious treatment or by a breach
of the conditions of the contract, has obliged the worker to appear to have terminated the contract
himself,

2. The tansfer of a worker, without fault on his part, to a less profitable or less suitable post than
that which he is occupying, is not deemed to be an indirect vexatious act if such transfer is necessary
in the interests of the work, The transfer will, however, be deemed a vexatious act if it is made
with the object of injuring the worker.

ARTICLE 697 (E.C. 697) DEATH OF MASTER

1. A contract of service is not dissolved by the death of the master, unless the personality of the
master was a factor taken into consideration in concluding the contract. The contract, however,
is dissolved by the death of the worker.

2. The rules 1aid down in special laws on the subject will be observed for the dissolution of the
contract on account of death or prolonged illness of the worker or of any othe: cause constituting
"force majeure™ which prevents the worker from continuing his work,

ARTICLE 698 (E.C. 698)  PRESCRIPTION

) A.ctl'ons arising out of a contract of service are prescribed after one year from the time of the
termination of the contract; but in the case of actions arising out of commission and profit-sharing
and percentage of gross receipts, the period of prescription only begins from the time when the
master hands to the worker a statement of what is due to him according to the last balance-sheet,

2. Actions in connection with the disc

losure of trade secrets or th i
e enforceme d s of
the contract as to the protection of suc nt of condition

h secrets, are not subject to this special limitation,

Section IMI
Mandate
1. Elements of Mandate
ARTICLE 699 (E.C. 699 ) DEFINITION

Mandate is a contract whereby a mandatary binds

mandator, himself to perform a juridical act on behalf of &
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ARTICLE 700 (E.C. 700) FORM OF MANDATE

In the absence of any provision of the law to the contrary, a mandate must be executed in the same
form as that required for the execution of the juridical act in respect of which the mandate is given.

ARTICLE 1701 (E.C.1701) GENERAL MANDATE

1. A mandate given in general terms which does not specify the nature of the juridical act in

respect of which it is given, only confers on the mandatary the power to perform acts of
management.

2. Granting of leases of not more than three years duration, acts of preservation and maintenance,
the recovery of rights and discharge of debts, are deemed to be acts of management, All acts of
disposition necessary for management, as the sale of perishable crops, goods or movables, and the

purchase of things necessary for the preservation and exploitation of the thing constituting the object
of the mandate are deemed to be acts of management,

ARTICLE 702 (E.C. 702) SPECIAL MANDATE

1. A special mandate, in respect of any act which is not an act of management, is required, and
in particular for a sale, a mortgage, a gift, a compromise, an admission, an arbitration, the
tendering of an oath and representation before the Courts.

2. A special mandate to carry out a certain category of juridical acts is valid, save as regards
gratultous acts, even though the object of such acts is not specified.

3. A special mandate only confers on the mandatary a power to act in matters specified therein
and in matters necessarily incidental thereto in accordance with the nature of each matter and
prevailing custom,

2. The Effects of a Mandate
ARTICLE 708 (E.C. 708) EXTENT OF MANDATE
I, The mandatary is bound to perform the mandate without exceeding the limits fixed therein,

2. He may, however, exceed these limits if he finds himself unable to noufy the mandator thereof
beforehand and if the circumstances are such that it can be assumed that the mandator could not
have failed to approve the act. In such a case, the mandatary is bound to inform the mandator
immediately that he has exceeded the limits of the mandate.

ARTICLE 704 (E.C. 7104 ) DEGREE OF CARE IMPOSED UPON MANDATARY

1. If the mandate {s gratuitous, the mandatary must exercise in its performance the degree of care
that he gives to his own affairs, without, however, being bound to exercise more diligence than a
reasonable man,

2. When the mandate is given for remuneration, the mandatary must always exercise in 1ts
performance the diligence of a reasonable man.

ARTICLE 1705 (E.C. 705) OBLIGATIONS OF MANDATARY

A mandatary {s bound to give to his mandator all necessary information in connection with the
execution of his mandate and render him an account thereof.

ARTICLE 706 (E.C. 706 ) USE OF PROPERTY OF MANDATOR
1. The mandatary may not use the property of the mandator for his own benefit.

2. He is liable for interest on sums used by him for his own benefit from the moment when he
commences to use them, He is also liable for interest on sums that he owes the mandator from the
time when he is served with a formal summons.

ARTICLE 1707 (E.C. 707) PLURALITY OF MANDATARIES

L. When several mandataries are appointed, they are jointly and severally liable if the mandate is
Indivisible or if the damage sustained by the mandator is result bf their common fault, Mandataries,
however, even if joint and several, are not responsible for the acts done by their co-mandataries in
excess of the 1imits of the mandate or by a wrongful use of the mandate.
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the same document without, being authorized to act
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dtute or for faulty instructions that he gives him,
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ARTICLE 709 (E.C.708, first para only) MANDATE WITH OR WITHOUT REMUNERATION

1. A mandate is deemed to be gratuitous in the absence of agreement which may be express
or result by implication from the position of the mandatary,

2. If the mandate provides for remuneration but does not specify the amount thereof then shall
this remuneration be assessed by the Judge.

ARTICLE 710 (E.C. MO) REFUND OF EXPENSES INCURRED BY MANDATARY

Whatever result the mandatary may have achieved in the performance of the mandate, the mandator
must repay to the mandatary any expenses incurred by him for the normal performance of the mandate
with interest from the date when such expenses were incurred. When the performance of the mandate
requires the mandator to supply to the mandatary sums of money for expenditure in respect of the
mandate, the mandator must advance such amounts, if requested by the mandatary to do so,

ARTICLE 71 (E.C, M) LIABILITY OF MANDATOR

The mandator is responsible for injury sustained by the mandatary, without fault on his part, in the
normal performance of the mandate,

ARTICLE 712 (E.C. 712)  LIABILITY OF MANDATORS IN CASE OF PLURALITY

When several persons appoint a sole mandatary for a common purpose, they are, in the absence of

agreement to the contrary, jointly and severally liable to the mandatary as regards the consequences
of the performance of the mandate,

ARTICLE 718 (E.C. 718)  APPLICATION OF PROVISIONS AS TO REPRESENTATION

Articles 104 to 107, with regard to representation, a

PPly to the relationshi
mandatary with third parties dealing with the manda AALpOCe mandatnand o s

tary,
3. The End of a Mandate

ARTICLE 714 (E.C. 4)  TERMINATION
The mandate comes to an end by
which it was given and by the dea

ARTIQLE 715 (E.C. 115)
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mandate. Renunciation is effected by notification to the mandator,
the mandatary must indemnify the mandator, for loss sust
if it is intempestive or unjustified,

When the mandate is remunerated,
ained by him as a result of his renunciation,

2, The mandatary, however, has not the right to renounce a mandate given in the interest of a third
party, unless there are serious reasons justifying such renunciation and unless he notifies the third
party and gives him time to take such action as may be necessary to safeguard his interests,

ARTICLE 717 (E.C.717 but para.$ here not included therein)
OBLIGATIONS RESULTING FROM TERMINATION OF MANDATE

L The mandatary is bound, irrespective of the manner in which the mandate is terminated, to carry
through any work he has commenced to such a condition that it is not exposed to deterioration,

2. When the mandate 1s extinguished by the death of the mandatary, his heirs, if they have the
necessary legal capacity and knowledge of the mandate, are bound to inform the mandator

immediately of the death of the mandatary and to take such steps as circumstances demand in the
mandator's interests,

3. The acts performed by the mandatary before he was notified of the termination of the mandate
shall be taken as valid as against the mandator or his heirs,

Section IV

Deposit

ARTICLE 718 (E.C.718) DEFINITION

Deposit is 2 contract whereby one person agrees to take delivery from another person of a thing which
be undertakes to keep in safe custody and return in kind,

1. The Obligations of the Depository
ARTICLE 719 (E.C. 119) TAKING DELIVERY
L The depository is bound to take delivery of the thing deposited.

2. He is not entitled to make use of the thing deposited without the express or implied authority of the
depositor,

ARTICLE 720 (E.C.720) DEGREE OF CARE IMPOSED ON DEPOSITORY

1. When the deposit is gratuitous, the depository is bound to exercise, in the custody of the thing, the
care which he employs in his own affairs, without, however, being bound to exercise a degree of
diligence exceeding that of a reasonable person.

2. When the deposit is for remuneration, the depository must exercise in the custody of the thing
deposited the diligence of a reasonable person.

ARTICLE 721 (E.C. 721 but with additions here ) SUBSTITUTE FOR DEPOSITORY

The depository may not, without the express authority of the depositor, appoint a substitute to take
over the custody of the thing deposited, unless he is compelled to do so by reason of urgent and absolute
ecessity (87), and in this case it is obligatory upon the depository to notity the depositor thereof as
$oon as it {s possible for him to do so.

(87) The Egyptian Code ends here and what follows is added in the Libyan Code.
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Section V

Judiqal Custody

ARTICLE 120 (E.C. 729)  DEFINITION

Judietal custody Is a contract whereby the parties entrust to a third party a movable or an immovable
or & proparty comprising both movables and immovables which is the subject of litigation or of legal
rights that have not been established which such third party undertakes to safeguard, manage and
raturn, together with fruits collected thereon, to the person whose righg thereto shall be established,

ARTICLE 7130 (E.C. 730 ) ORDER BY COURT
“The Court may order Judicial custody ;

1. In the cases provided for in the preceding Article, when the parties concerned do not agree to
the custody

2. When a party with an interest in a movable or an immovable has reasonable grounds to fear
imminent danger to the property as a result of its remaining in the hands of its possessor;

3. In other cases provided for by law.

ARTICLE 781 (E.C.1731) ORDER BY COURT IN RESPECT OF WAQF PROPERTY
Judiclal custody of wagf property may be ordered in the following cases:

1. When the office of trustee {s vacant or in the event of litigation between co-trustees ot
between persons claiming to have a right to the office of trustee, or when there is an action for
the removal of the trustee, provided it is established that the judicial deposit is an indispensable
Mmoasure n order to safeguard the contingent rights of the tnterested parties. In such a case the
doposit onds upon the appointment of a trustee to the waqf, whether such appointment 1s
provisional or definites

2. When the waqf s in debt;

3. When one of the beneficiaries of the waqf is an insolvent debtor. The deposit will be ordered
In respact of his share alone, -if such share can be isolated even by means of a provisional partition,
and, If not, the deposit will be ordered in respect of all the property of the waqf; in both cases the
deposit will only be ordered {f it is the only means of protecting the rights of the creditors against
the wrongful administration or bad faith of the trustee.

ARTICLE 782 (E.C.732) APPOINTMENT OF RECEIVER

The appolntment of a receiver, whether by agreement or judicially, must be made with the
unanimous consent of all the interested parties. Failing such consent the receiver will be appointed
by the Judge.

ARTICLE 733 (E.C.1783) RIGHTS AND DUTIES OF RECEIVER

The obligations of the receiver, his rights and powers, are defined in the agreement or in the judgment
ordering the deposit. In the absence of such definition, the provisions relating to deposit and to
mandate will apply in so far as they do not conflict with the following provisions.

ARTICLE 734 (E.C. 734) OBLIGATIONS OF RECEIVER

1. A rocelver Is bound to ensure the preservation and administration of the property entrusted to him
with the diligence of a reasonable person.

2. A recelver may not, elther directly or indirectly, appoint one of the interested parties fn his place
to carry out the whole or part of his mission, without the consent of the other parties,

ARTICLE 1736 (E.C, 7185) ACTS OF RECEIVERS

Apart from administrative acts, a receiver must not act without the consent of all interested parties
or the authority of the Court.
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ARTICLE 736 (E.C. 736) REMUNERATION OF RECEIVER
A receiver may be remunerated unless he has renounced all remuneration.
ARTIQLE 787 (E.C. 7187) KEEPING ACCOUNTS

L A receiver mus keep regular books of account, The Judge may order his hooke to be stamped
by the Court,
2. He is bound to render to the interested parties, at least once each year, an aceount of the receipt

and expenditure with supporting vouchers, If the receiver {s appointed by the Court, he must also
deposit a copy of his account at the Court Registry.

ARTICLE 7838 (E.C, 788) TERMINATION OF JUDICIAL CUSTODY

L The deposit comes to an end either by agreement of all the interested parties or by deciston of
the Court,

2. The receiver must then forthwith restitute the property entrusted to him to the person chosen by
the interested parties or designated by the Judge.
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Chapter IV

Aleatory Contracts

Section I

Gaming and Betting

ARTICLE 1739 (E.C. 739 para.1 only but with variation) ALEATORY CONTRACTS

1. Any agreement relating to gaming or betting is void,

2. Nevertheless, whatever may have been voluntarily paid in settlement of debts arising from gaming
or betting may not be recovered, save when he who so paid had not legal capacity.

ARTICLE 740 (E.C. 740 para, 2 only) EXCEPTIONS

1. Bets relating to sports (89), even among those not competing therein, are excepted from the
provisions of the preceding Article.

2. Legally authorized lotteries are also excepted,

(89) "Sports" are calculated to give skill in arms, to foot and horse races, to tennis and other
similar games (see F.C. 1966).

Section II
Life Annuities

ARTICLE 741 (E.C. 741) CREATION OF LIFE ANNUITY

1. A person may for valuable consideration or gratuitously bind himself to pay another person
periodical payments during his lifetime,

2. This obligation may be created either by contract or by will.
ARTICLE 742 (E.C. 742) DURATION OF LIFE ANNUITY
1. A life annuity may be granted for the life of the beneficiary of the grantor or of a third party.

2. In the absence of an agreement to the contrary, a life annuity is presumed to have been settted
for the duration of the beneficiary's life.

ARTICLE 748 (E.C. 7483) VALIDITY OF CONTRACT

Subject to the requirements of the law as to the form of contracts for gifts, a contract providing for
an annuity 1s valid only if made in writing.

ARTICLE 744 (E.C. 744) ATTACHMENT OF LIFE ANNUITY

A stipulation in the contract that a life annuity is not attachable is only valid when the life annuity
is settled gratuitously.

ARTICLE 745 (E.C, 745)  PERIOD OF ENJOYMENT OF LIFE ANNUITY

1. A beneficiary is only entitled to the annuity for the number of days for which the person on whose
Life the annuity has been settled lives,

2. When, however, it is provided that the annuity is payable in advance, the beneficiary will be
entitled to the instalment which has fallen due.
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NON-PAYMENT BY DEBTOR

the beneficiary may demand due performance of the
le consideration, apply for the resiliation of the

ARTICLE 746 (E.C.746)

If the grantor does not fulfil his obligations,
contract. He may also, if the contract is for valuab
coatract together with such damages as may be due.

Section II
Contracts of Insurance
1. General Provisions
ARTICLE 741 (E.C, 747)  DEFINITION

Insurance is a contract whereby the insurer undertakes, in consideration of a prem.ium or any other
pecuniary payment, to pay to the assured or the beneficiary for whose benefit the insurance is
contracted, a sum of money or an annuity or any other pecuniary prestation upon the occurrence of
the event or the risk specified 1n the contract.

ARTICLE 748 (E.C. 748)  REFERENCE TO SPECIAL LAWS

Provisions relating to insurance contracts, which are not mentioned in this Code, are regulated by
special laws,

ARTICLE 749 (E.C. 7149) OBJECT OF INSURANCE

Any lawful economic interest which a person may have in the non-occurrence of a specified risk
may be the subject of insurance.

ARTICLE 750 (E.C. 750) CONDITIONS WHICH ARE VOID
The following conditions in a policy of insurance are void :

L A condition providing for the forfeiture of the nght to the benefit of the insurance on account of
a breach of the law or of regulations, unless such breach constitutes a crime or a deliberate
misdemeanour;

2. A condition providing for the forfeiture of the rights of the assured on account of his delay in
notifying the authorities of the occurrence ot the risk insured or in producing documents, if it appears
from the circumstances that there was a reasonable excuse for the delay;

3. Any printed condition relating to cases involving nullity or forfeiture, which is not shown in a
clear manner;

4. An arbitration condition included in the general printed conditions of the policy and not as a
special agreement distinct from the general conditions;

S. Any other clause of an arbitrary nature, the breach whereof appears to have no bearing on the
occurrence of the event insured against,

ARTICLE 751 (E.C. 1751) EXTENT OF OBLIGATION OF INSURER FOR INDEMNITY

The insurer shall only be bound to indemnify the assured for the actual loss arising as a result of the
occurrence insured against, to the extent of the amount insured,

ARTICLE 1752 (E.C. 752 ) PRESCRIPTION

L Actions arising out of insurance contracts shall be barred by limitation after the expiration of
three years from the date of the occurrence which gave rise to such actions,

2. This period, however, shall only run :

(2) in the event of concealment of particulars or of i
a false or i ulars, 0
respect of the risk insured against, from the da: g e

y when the insurer had kmwled (] !he'eoh
(b) in the event of the occurren f th isk i i f | i 8] | tereste
' A . d
parues had knowledge ther eof.
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ARTICLE 758 (E.C. 753)  BREACH OF PROVISIONS OF THIS SECTION

Any agreement contrary to the provisions of thys section

shall b i i
favour of the assured or of the beneficiary, @ void unless such agreement is in

2. Certain Classes of Insurance

Life Assurance

ARTICLE 754 (E.C. 754) PAYMENT OF MATURITY

Sums which the 1nsurer undertakes to Pay, 1n the case of life assurance, to the assured or to the
beneficiary, upon the occurrence of the even: insured against or on the matunty date stipulated 1n
the assurance policy, shall become due from the tume of the occurrence of the event or upon
maturity, without it being necessary to establish that the assured or the beneficiary suffered any loss,

ARTICLE 1755 (E.C. 755)  ASSURANCE OF LIFE OF THIRD PARTY

1. The assurance of the life of a third party is void unless such third party consents thereto in writing

prior to the issue of the policy. If such third party is under legal incapacity, the contract will not
be valid unless consented to by his legal representative,

2. Such consent is also necessary for the validity of the assignment of the right of the benefit under
the assurance or for the validity of a mortgage on such a righr,

ARTICLE 756 ( E.C.756 but not para.4) SUICIDE

1. The insurer is released from the obligation to pay the sum assured if the life assured commits suicide.
The insurer shall, however, be bound to pay to the persons to whom the rights revert a sum equal to the
amount of the insurance reserve (90).

(90) The insurance (mathematical) reserve is the amount which, at a given time, constitutes the
excess of the amount of premiums paid by all assured persons of a class of insurance in excess of the
total amount paid as "sums assured” by an assurance company, up to that date. The individual
reserve relating to each policy of the class in question is obtained by dividing pro rata insurance
reserve of the class between the policies still in force at that time.

2. When suicide is due to an illness whereby the patient lost control of his actions, the obligation

of the insurer remains in its entirety. It is for the insurer to establish that the life assured died as a
result of suicide and for the beneficiary to establish that the life assured had, at the time he committed
sufcide, lost control of his actions.

3. When an assurance policy contains a clause by which the insurer 1s bound to pay the sum assured

even if the suicide was committed voluntarily and knowingly by the life assured, such a clause is only
enforceable if suicide was committed after two years from the date of the contract.

4. The insurer shall also not be bound to pay the sum assured if the contract is stayed by reason of
non-payment of the premium and two years have not been completed since the stay ceased.

ARTICLE 757 (E.C.1757) DEATH OF THIRD PARTY SUBJECT OF ASSURANCE BY WILFUL
ACT OF ASSURED

1. When an assurance is taken out on the life of a person other than the assured, the insurer is released
from his obligations if the assured deliberately causes the siaashyof the Hfo:sassmsed o 1i7the death. occur
at his instigation.

2. When a life assurance is taken out in favour of a person other than the assured, f“Ch other peli;on
shall not benefit from the assurance if he has deliberately caused thfe fleath of the life assured or if such
death occurred at his instigation. In the case of an attempted homxcxd_e. the assured shall h"edth:
tight to substitute another person for the beneficiary even if the beneficiary had already accepted the

insurance benefit stipulated in his favour.
ARTICLE 758 (E.C. 758)  SPECIFYING THE BENEFICIARIES

L. It may be agreed in life assurance that the sum assured shall be paid either to persons nominated
or to persons to be nominated at a later date by the assured.
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2. The assurance shall be deemed to have been made in favour of nominated benef;']ciar;'le-s if the

) i made in favour of his spouse or his children or
assured stated in the contract that the assurance was :
descendants, born or to be born, or of his heirs without refemng to them by name._ Sl'rx:xlxldbthe ‘
assurance be contracted in favour of the heirs without their being named, such he*rs s 1 e entitled
to the sum assured in proportion to their respective shares 1n the 1nheritance. This right will devolve
on them even if they renounce their inheritance(91).

3. By spouse is meant the person proved to have such capacity at the ume of (l'?e death of the .
a;sured and by children are meant the descendants proved to have the nght to inherit at that time,

(91) In consequence of para.2 of Article 758, the sum assured devo!ves, upon the death of the
assured, personally to the beneficiary or beneficiaries under the policy whether heirs or not, and
does not, therefore, form part of the assured's estate, so that the creditorf of zhe' estate have no
claim on such an assured sum which is only subject to payment of succession duties,

ARTICLE 759 (E.C. 7159)  RELEASE OF ASSURED FROM CONTRACT

An assured who has undertaken to pay periodical premiums may release himself from the contract
at any time by written notice sent to the insurer prior to the expiration of the current period. In such
event he shall be released from payment of subsequent premiums.

ARTICLE 760 (E.C. 760) REDUCTION OF SUM ASSURED

1. In whole life contracts which do not contain a condition that the assured shall remain alive for a
specified period and in all contracts providing for payment of the sum assured after a specified number
of years, the assured may, after payment of at least three yearly premiums and notwithstanding any
agreement to the contrary, convert the original policy into a paid-up policy against a reduction of
the sum assured. This provision 1s subject to the condition that the event insured against is bound to
occur,

2. Life assurance, if temporary (92), shall not be subject to reduction.

(92) A life assurance is deemed to be temporary if it is conditional upon the occurrence of an event
and if, by its nature, it does not acquire a mathematical reserve: as, for example, air passage
insurance for a single voyage or for a limited period.

ARTICLE 761 (E.C.761) LIMITS OF REDUCTION

Should the assurance be reduced, the reduction shall not exceed the following limits:

() In whole life contracts, the reduced sum assured shall not be less than the amount to which the
assured would have been entitled if he had paid an amount equal to the assurance reserve on the
date of the reduction, less 10% of the original sum assured, as if this sum had ccnstituted a single
premium payable in respect of an assurance of the same nature calculated according to the rates
on the basis of which the original contract of assurance was concluded;

(b) In contracts in which it is agreed that payment of the sum assured will be made after a certain

number of years, the reduced sum assured shall not be less than a fraction of the original sum assured
calculated proportionately to the premiums paid,

ARTICLE 1762 (E.C. 762 )  SURRENDER OF POLICY

1. The assured may also, after payment of at least three

yearly premiums, suriender the policy,
provided that the event insured against is bound to occur, po

2. A temporary assurance contract is not subject to surrender,

ARTICLE 768 (E.C. 763) CONDITIONS RELATING TO REDUCTION AND SURRENDER

Conditions relating to reduction and surre,
the assurance and should be inserted in th

ARTICLE 1764 (E.C. 764)

nder are deemed to form part of the general conditions of
e policy,

EFFECT OF INCORRECT PARTICULARS AND MISSTATEMENTS
1. Neither incorrect particulars nor misstatem
assurance void, unless the true age of the life

2. In all other cases,

€Nts as to the age of the life assured shall render the
assured exceeds the limit specified in the table of rates

if inc ;
+» 48 2 result of incorrect particulars or misstatements, the premium agreed
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upon 18 less than the premium which should hay
proportion that the agreed premium bears to th
true age.

e been. paid, the sum assured shall. be reduced i the
€ premiums which should be paid on the basts of the

3. Should, however, the agreed Premium be higher than the premium which should have been paid

true age of the life assured.
ARTICLE 765 (E.C. 765) SUBROGATION

In life assurance, the insurer who has paid the sum assured
the rights of the assured or of the beneficia
or against the person responsible therefor,

: shall not be entitled to be subrogated to
Ty against the person who caused the event {nsured agalust

Insurance Against Loss or Damage

ARTICLE 1766 WHEN INSURANCE AGAINST LOSS OR DAMAGE VOID

A contract of insurance against loss or damage is void if, at the commencement of such insurance, the
insured has no interest for which he may be compensated in case of damage,

ARTICLE 1767 AMOUNT OF COMPENSATION

The insurer is bound to indemnify the insured for the loss or damage occasioned by the accident in the
manner and to the extent provided for by the contract,

ARTICLE 768 DEFECTS IN THING ASSURED

L. The insurer is responsible for the loss or damage even 1f this results from an (nherent fault in the
thing insured, provided that he had knowledge of the same,

2. The 1nsurer shall not be liable for anticipated profits unless he has expressly bound himself
therefor,

ARTICLE 769 PARTIAL INSURANCE

Unless otherwise agreed, when the insurance covers part only of the value of the thing insured at the
time of the accident, the insurer is only liable for damages proportionate to such part,

ARTICLE 770 ASSESSMENT OF VALUE OF THING INSURED

1. In ascertaining the loss or damage the things lost or damaged shall not be valued at any amount
higher than that of their value at the time of the accident. A

2. The value of the things insured, however, may be established at the time of the making of the

contract by means of an estimate accepted in writing by the parties,

8. The value of the things insured declared in the policy or other document is not tantamount to

an estimate,

4. In crop insurance the damage is determined on the basis of the value of the crops when they

mature or at the time when they would ordinarily be harvested.

ARTICLE 1771 INSURANCE FOR AN AMOUNT IN EXCESS OF THE VALUE
OF THE PROPERTY

1. Insurance obtained for an amount in excess of the actual value of the property is not valid if there
was fraud on the part of the insured; 1if the insurer acted in good faith, he is entitled to the premiums

for the current period of insurance.

2. If there was no fraud the contract is effective up to the limit of the actual value of the things
insured and the insurer has the right to obtain for the future a proportionate reduction in the premium,
ARTICLE 772 INSURANCE TAKEN OUT WITH SEVERAL INSURERS

L. If several insurance policies are taken out separately against the same risk with several insurers,
the insured must give notice of all the policies to each insurer.
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2. 1f the insured in bad faith fails 1o give mch notice, themnmmnotbml’:: :cp;::m indemafry,
In the cass of accident the ipmred shall give noucemereof:onn:helw;:; o ':;ewuh
Articles 718 to 177, indicating to each insuset the name of the others. nm’kdm‘z w:lm P
each insurer the indemaity due in accordance with their respective contracts prov. amount
collected from each coe of them does not exceed the amount of the damage.

3. Ao imeurer who has made payments has the right to recover from the other insurers an aliquot part
in the ratio of the indemnities due io accordance with their respective contracts,

«. I an inwrer is insolvent his share is divided among the other insurers,
ARTIQLE 778 CO-INSURANCE

Whea the same insurance or the insurance against risks relating to the same property is divided among
several insurers in specified quotas, each insurer is 1iable for the payment of the indemaity only in
proportion to his respective share, even if there is only one contract signed by all the insurers,

ARTIQLE 174 EARTHQUAKES AND WARS

Unless otherwise agreed, the insurer is not liable for damages caused by earthquake, war, insmrrection
of popular uprisings.
ARTICLE 775 NOTIFICATION OF ACCIDENT

1. The insured must give notice of the accident to the insurer or to the agent authorized to enter into
the contract, within three days from the time when the accident occurred or from the time when the
insured acquired knowledge thereof.

3. Such notce is not necemary if the insurer or the agent authorized to enter into the contract have
taken part, within that time, in salvage operations or in an investigation to establish the facts of the
accident,

3. In the case of insurance against mortality of live stock notice shall be given within 24 hours,
unless otherwise agreed,

ARTICLE 176 SALVAGE OF PROPERTY INSURED

1. The {nsured must do everything in his power to avoid or diminish the damage.

2. Expenses sustained for that purpose by the insured are chargeable to the insurer in proportion to the
value of the property insured as compared with the value of the property at the time of the accident,
oven if the amount of such expenses, added to those arising from the damage, are in excess of the

amount of the insurance and even if the object was not accomplished, unless the insurer proves that
such expenses were made without due consideration,

3. The insurer is liable for material damages to the insured property arising from the measures taken

by the {nsured o avoid or reduce the damages caused by the accident, unless the insurer proves that
such measures were taken without due consideration,

4. The intervention of the insrer forthe purpose of salvaging or prese the insured property does not
prejudics his rights, i s "

S. An insurer who takes part in salvaging operations shall, upon request of the insured, advaonce the

sums necessary for the expenses incurred in salva; . ot contri S
for which the property was {nsmred, ging ibute thereto in proportion to the v

ARTIQLE 771 FAILURE TO NOTIFY OR TO SALVAGE

L An inwred person who in bad faith fails in his d i
uty to ns
insured peoperty loses his right to the indemnity, 7 19 Bive ntice of the accident ot to slvad®
s -
e 0 ot e s of mah duty i caused by negligence of the (nmed, the insuer hatte
ty in proportion to the in suffi him,
ARTIQLE 718 - =

RIGHT OF SUBROGATION OF INSURER
L Mh.uuvhohupudtbeindem:y is

the tights of the {nsured agains the subrogated, by the amount of the said indemnity, ©

who are liable for the damage.
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2. Except in the case of fraud, subrogation does not take place when the da
mage (s caused by tl
children, foser-childeen, ascendants or other relariy, s Y"

€3 or persons connected by affinity to the
ismwred and living permanently with him, or by domestic servants, ’ ’

3. The inwwed is liable to the insurer for any prejudice caused to the latter's right of subrogation,

4, The provisions of this Article are also applicable to workmen's compensation insurance and accident
imsarance.

ARTIQLE 779 CIVIL LIABILITY INSURANCE

L In civil liability inmurance, the insurer is bound to fndemnify the insured harmless from civil
liability agains third persons in the amount which the {nsured must Pay to such persons
of acts occurring during the period of the fnsurance as a result of the ljability assumed §
by the insurer. Damages resulting from traudulent acts are excluded,

2. The inmxer, giving advance notice to the insured, has the power to pay directly to the injured

wurd party the indemmities due, and is obliged to make such payment directly If the insured demands
ir.

on consequence
n the contract

3. The expenses sustained in defending a suit of the {nfured party against the insured are chargeable
w the insurer to the extent of the sum assured. However if a sum greater than the amount of the

insrance is due to the 13id injured party, the Court costs are divided between the {nsurer and the
inswred in proportion to the interest of each,

4. Ao inmred who is made a defendant by the injured party may call upon the insurer to appear in
the mit,

ARTIQLE 780 ALIENATION OF INSURED PROPERTY
L Aliepation of the insured property is not cause for cancellation of the insurance contract.

2. An insmred person who fails to give notice to the insurer of the alienation which has taken place,
or has failed to give notice to the purchaser of the existence of the insurance contract, remains liable
for the payment of the premiums falling due after the date of the alienation,

3. The rights and duties of the insured vest {n the purchaser if the latter, having received notice of
the existence of the contract of insurance, fails to declare to the insurer, through registered mail
written ten days from the expiration of the first premium period following the alienation, that he does
not intend to take over the contract. In this case the insurer is entitled to the premiums corresponding
o the cumrent period of insurance.

4. The insurer may withdraw from the contract withintendaystrom the day in which he recelved notice
of the alienation, giving fifteen days advance notice, which may also be given by registered mail,

S. If the policy issued was an order or bearer policy no notice of the alienation need be given to the
insurer, and neither the fnmurer nor the purchaser may withdraw from the contract.
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Chapter V
Suretyship

Section I

The Elements of Suretyship

ARTICLE 1781 (E.C. 172) DEFINITION

Suretyship is a contract whereby a person guarantees the performance of an obligation by giving an
undertaking to the creditors to fulfil such obligation should the debtor fail to do so.

ARTICLE 782 (E.C. 178)  PROOF OF SURETYSHIP

Suretyship can only be established by writing, even if the principal obligation can be established by
oral evidence,

ARTICLE 783 (E.C. 774) SOLVENCY AND DOMICLE OF SURETY

When a debtor undertakes to offer a surety, he is bound to produce a solvent person residing in Libya
or an adequate real security instead of the surety,

ARTICLE 784 (E.C. 775) SURETYSHIP WITHOUT KNOWLEDGE OF DEBTOR
Suretyship may be given without the knowledge and even in spite of the opposition of the debtor.
ARTICLE 785 (E.C. 776 )  VALIDITY OF SURETYSHIP

Suretyship is valid only if the obligation to which it applies is valid.

ARTICLE 786 (E.C. 777) SURETYSHIP OF DEBTOR LACKING CAPACITY

When a person guarantees the obligation of a debtor who is legally incapable and such guarantee is
given because of the debtor’s lack of capacity, the surety is bound to perform the obligation if the
guaranteed debtor fails to do so himself,

ARTICLE 1787 (E.C. 788)  SURETYSHIP OF FUTURE DEBT

L Suretyship may be entered into in respect of a future debt, if the amount for which the guarantee
is given is fixed beforehand, Suretyship may also be entered into in respect of a conditional lability.

3. A surety, however, who has given his guarantee for a future debt, but has not fixed the duration

of such guarantee, may revoke his guarantee at any time provided that the guaranteed debt has not
been created,

ARTICLE 1788 (E.C. 779)  SURETYSHIP OF COMMERCIAL DEBT

L. Suretyship entered into in respect of a commercial debt is deemed to be a civil act, even if the
surety is a trader,

2. The suretyship resulting from backers' signatures and endorsements on negotiable instruments, 18
always deemed to be a commercial act,

ARTICLE 1789 (E.C. 780)

1. Suretyship cannot be entered into in respect of a sum greater than that due by the debtor, nor
can it be subject to more onerous conditions than the debt guaranteed,

RESTRICTIONS UPON SURETYSHIP

2. Suretyship may be entered into in respect of a smaller sum and subject to less onerous conditiont
ARTICLE 790 (E.C. 781)  EXTENT OF SURETYSHIP

In the absence of an express agreement, sure

shi xpenset
of the first demand for payment and to the ety p exisady'to the ancemoriay of h debx, o e €17

Xpenses incutred after notice has been given to the surety.
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Section II

The Effects of Suretyship

1. The Relation Between Surety and Creditor

ARTICLE 1781 (E.C. 782) DISCHARGE OF SURETY BY DISCHARGE OF DEBTOR
1. A surety is discharged simultaneously with the debtor and is entitled to avail himself of all the
defences that are open to the debtor.

2. When, however, the defence raised by the debtor is based on his lack of legal capacity, the srery
who was cognisant thereot at the time the contract was entered into s not entitled to raise thisdefence

ARTICLE 792 (E.C. 783)  ACCEPTANCE OF PROPERTY IN PAYMENT OF DEBT

When the creditor has accepted a thing of another kind in payment of the debt, the surety is
discharged, even if the thing given in payment is revendicated,

ARTICLE 793 (E.C. 784) DISCHARGE OF SURETY BY FAULT OF CREDITOR

L A surety is discharged to the extent of the value of any warranties which the creditor has lost by
his own fault,

2. The warranties referred to in this Article are the securities assigned to guarantee the debt, even
if they were provided after the suretyship was entered into; also any securities provided In accordance
with the law,

ARTICLE 794 (E.C, 785) CREDITOR'S DELAY IN TAKING PROCEEDINGS

L. A surety is not discharged merely by reason of the creditor’s delay in taking proceedings or of the
creditor not taking proceedings,

2. A surety is, however, discharged if the creditor does not take proceedings against the debtor
within six months from the date of the summons served on him by the surety, unless the debtor himself
provides an adequate guarantee to the surety.

ARTICLE 795 (E.C. 786) BANKRUPTCY OF DEBTOR

When a debtor becomes bankrupt, the creditor is bound to prove his debt in the bankruptey, under
penalty of being deprived of his remedy against the surety to the extent of the loss suffered by the
surety as a result of the creditor’s failure to prove his debt.

ARTICLE 796 (E.C. 787) OBLIGATIONS OF CREDITOR

1. A creditor is bound to hand over to the surety, at the time of the discharge of the debt, all
documents that are necessary to enable him to exercise his right of action,

2. When the debt is secured by a pledge of a movable or by a right of retention on a movable, the
creditor must surrender such securities to the surety,

3. When, however, the debt is secured by a charge on immovable property, the creditor must cormply
with the formalities required for the transfer of such security. The expenses of such transfer are borne
by the surety, subject to his right of action against the debtor,

ARTICLE 797 (E.C. 788) PROCEEDINGS BY CREDITOR AGAINST SURETY

L. A creditor has not the right to take proceedings against the surety alone, unless he has first taken
Proceedings against the debtor.

2. He can only levy execution on the property of the surety after he has distrained all the property
of the debtor; it is for the surety, in such a case, to claim this right.
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(E.C. 189) DEMAND BY SURETY FOR DISTRAINT UPON DEBTOR'S
PROPERTY

L. When a sarety demands that the debtor’s property shall first be distrained, he must at his own
expense indicate to the creditor property of the debtor sufficient to satisfy the whole debt,

ARTICLE 798

2. Property %0 indicated by the surety will not be taken into account if it is situated outside Libyan
territory, or if it is the subject of a dispute.

ARTICLE 799 (E.C. 790 ) RESPONSIBILITY OF CREDITOR FOR DEBTOR'S INSOLVENCY
When the surety has indicated property belonging to the debtor, the creditor will be responsible to

the surety for the debtor's insolvency if the creditor fails to take the necessary proceedings in due
tite,

ARTICLE 800 (E.C. 791) SURETYSHIP UPON REAL PROPERTY

When a real security is astigned either by law or by agreement as guarantee of a debt, and suretyship
is also entered into subsequently or at the same time, without a stipulation that the surety is jointly and

severally liable with the debtor, the surety's property can only be seized and so0ld after the real security
assigned as gnarantee has been realized,

ARTICLE 801 (E.C, 792) PLURALITY OF SURETIES

L When there are several sureties for the same debt by one contract and it does not provide for their
joint and several liability, the debt is apportioned between them and the creditor has only a right of
action against each of the sureties to the extent of his share in the suretyship,

2. If several sureties have undertaken to guarantee the same debt by successive contracts, each surety
is liable for the whole debt, unless he has reserved the right to apportion the liability amongst the
co-wmreties,

ARTICLE 802 (E.C. 798) JOINT AND SEVERAL GUARANTEE BY SURETY WITH DEBTOR

A surety who has jointly and severally guaranteed the debtor cannot demand that the debtoe's property
firse be distrained,

ARTICLE 808 (E.C, 794) DEFENCES AVAILABLE TO JOINT AND SEVERAL SURETY WITH
DEBTOR

A wrety who has jointly and severally guaranteed the debtor may avail himself of all the defences
which a surety who is not jointly and severally liable may invoke with regard to the debt,

ARTICLE 804 (E.C. 785) JUDICIAL AND LEGAL SURETIES
Judicial and legal sureties are always jointly and severally liable,

ARTICLE 805 (E.C. 796)  PARTITION OF DEBT AMONG JOINT AND SEVERAL SURETIES

When there are several sureties jointly and severally liable, a surety who has paid the whole debt on
maturity may call upon each of the other sureties to pay his share of the debt as well as a proportional
part in the share of any joint and several surety who is insolvent.

ARTICLE 806 (EC. 797) SURETY GUARANTEED BY ANOTHER

A wrety may bs gusranteed by another surety. In such a case, the creditor may not call upon the

principal surety's guarantee until he has taken action against the principal surety, unless the two sseties
are themselves jointly and severally lNable. PELNRY:

2. The Relationship Between Surety and Debtor
ARTICLE 807 (E.C. 198) NOTICE OF PAYMENT

L A srety must give the debtor notice before paying, on

» OR pain of forfeiture of his right of action
againgt the debtor, if the latter has himself paid the debt or has ity, for
having the debt declared void of extinguiad, grounds, at the date of maturity,
2. l!thedebmdoanotobject:o:h;

ment, th , eved
though the debtor has himself paid the - © surety retains his right of action against him
extinguished,

debt or had grounds for having the debt declared void o
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ARTICLE 808 (E.C, 799)  SUBROGATION OF SURETY TO RIGHTS OF CREDITOR

A surety who has paid the debt is subrogated to all the rights of the creditor against the debtor; if,
bowever, he pays only part of the debt, the surety can only exercise such rights in respect of that part
he has paid after the creditor has recovered from the debtor the whole of the debt due.

ARTICLE 809 (E.C. 800 ) RIGHT OF ACTION OF SURETY AGAINST DEBTOR

L A surety who has paid the debt has a right of action against the debtor whether the suretyship was
entered into with or without the knowledge of the debtor.

2. This right of action includes the right to claim the capital amount of the debt, interest and expenses.

The surety, however, only has a right of action in respect of those expenses which he has incurred from
the date he has notified the principal debtor of the proceedings taken against him.

3. A surety is entitled to interest at the legal rate on all amounts that he has paid from the date of
payment.

ARTICLE 810 (E.C. 801) PLURALITY OF DEBTORS

When there are several debtors jointly and severally liable for one and the same debt, a surety who has
guaranteed them all, has a remedy against each of them for all that he has paid in respect of the debt.
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SECOND PART
REAL RIGHTS

THE PRINCIPAL REAL RIGHTS

Section I
The Right of Ownership in General

1. Limits and Sanctions
ARTICLE 8l (E.C. 802) RIGHTS OF OWNER

The owner of a thing has alone, within the limits of the law, the right to use, to enjoy and to dispose
of it,
ARTICLE 812 (E.C. 808) EXTENT OF RIGHTS OF OWNER

1. The owner of a thing also owns everything that constitutes an essential element of the thing owned
and which cannot be separated therefrom without the thing owned perishing, deteriorating or changing.

2. The ownership of the surface of land includes that which is above and below, as far as it can be
usefully enjoyed in beight and depth (98), subject to special laws conceming quarries and mines.

8. The ownership of the surface of land may, by law or by agreement, be separated from that
which is above it and that which is below {t.

(93) Ptom here to the end of this paragraph is an addition and is not contained in E.C.

ARTICLE 818 (E.C. 804) PRODUCTS AND ACCESSORIES OF THING OWNED

In the absence of a provision of the law or of an agreement on the contrary, ownership carries with it
the right to all fruits, products and accessories of the thing owned,

ARTICLE 814 (E.C. 805) DEPRIVATION OF OWNERSHIP

No one can be deprived of his property except in the cases and in the manner provided for by law and
upon payment of fair compensation,

2. Restrictions on Right of Ownership
ARTICLE 815 (E.C. 806) EXTENT OF RIGHT OF USE OF THING OWNED

An owner must, in the exercise of his rights, comply with the laws, decrees and regulations having

for their object the interests of the public and of individuals, He must also observe the following
provisions,

ARTICLE 816 (E.C. 807) PROTECTION OF NEIGHBOURS

L The owner must not exercise his ri

ghts in an excessive manner detrimental to his neighbours'
property,

2. The neighbour has no right of action against his neighbour for the usual unavoidable inconveniences

resulting fr'om nexgh!?our!lood. but he may claim the suppression of such inconveniences if they exceed

the usual lu'mu. taking into consideration in this connection custom, the nature of the properties, their
respective situations and the use for which they are intended, A licence issued b t .
authority fs not a bar to the exercise of such a right of action, Y 4 competen

ARTICLE 817 (E.C. 808) PRIVATE CANALS OR DRAINS

L A person who constructs a priva
Sl private canal or drain in conformity with the regulatlonl in torce has the

2. Neighbouring owners may,

required for their land afrer the
The neighbouring owners must,
of the canal or drain,

however, use the canal or drain for the,(rrlgnton or the drainage
;bwner of the canal or drain has used it to the satisfaction of his own n
N such a case, contribute to the cost of construction and of maintenance

each in proportion to the area of land beneflung thereby,
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ARTICLE RIR (F.C. BOD)  PASSAGE OF WATER

An owtier st allow & passage through his land of the
at a distanve from the swree of the water and of drain
properties, & that 1t Way flow into the nearest public

ARTICLE 81V (LG, 80

water necessary for the irrigation of land situate
age water coming from the neighbouring
drain, provided that he is adequately compensated,

COMPENSATION FOR DAMAGE CAUSED BY CANALS OR DRAINS

When damage is cansed to land by a canal or drain which crosses §
the drain or by reason of the had state of its banks, the owner of t
compensation tor the damage done,

t, either by reason of fallure to clear
he land has the right to claim adequate

ARTICLE ¥90) (B.C. ®1)  REPAIRS OF CANALS OR DRAINS

In the absence of an agreenwant botween the common users of a canal or drain as to the execution of

the necematy repairs, they may, upon the demand of one of them, be compelled to contribute to the
cort of sueh repate

ARTICLE 39l (B.C, }2)  RIGHT OF WAY

1, An ownet whose land is cut off from or has no adequate exit on to, a public road, shall if he
cannot obtain anexitto the public road without great expense or difficulty, have a right of way over
the nelghbouring land as may be necessary for the normal working and use of his land and as long as
his Jand continues to be 3 cut off, subject to payment of fair compensation, This right of way must
be exercired over land and at the place where the passage causes the least possible damage,

2. 1f the land {3 cut off from the public roads as a result of the property having been divided in
consquence of a legal disposition, and it is possible to provide an adequate right of way over pans of
the land » divided, the right of way can be claimed only over those parts,

ARTICLE 808 (E.C, N18) BOUNDARIES OF ADJOINING PROPERTIES

Every owner has the right to campel his neighbour to place boundary marks along the boundaries of
their adjoining properties. The cost of such delimitation will be shared between them,

ARTICLE 823 (B.C, 814)  PARTY WALLS

1. Anowner of a party wall has the right to make use of it for the purpose for which it was intended
and to use it for the support of beams to carry his own roof, provided that the wall has not to support
to0 great a weight for {ts strength,

2, When a party wall becomes unfit for the purpose for which it is normally intended, the cost of
repairs or reconstruction will be borne by the co~proprietors in proportion to their respective sares.

ARTIQLE 8N (E.C. 815)  VARIATION OF PARTY WALLS

L An ownet may, if he has good reason to do so, heighten a party wall, provided that he does not
thereby cause serious prejudice to his co-owner, He alone must bear the cost of heightening as well
a1 of the maintenance of the part 0 heightened and carry out the necessary work, % that the wall may
upport the axtra weight due to the heightening without its strength being diminished,

. to s the heightening, the co-owner who desires to heighten the
:m“n:::t P:cm:‘t::‘wﬁ:numlp;?:m: ownscosx. in such a way as the thickening shall, as far as
poxsible, abut o his side. The reconstructed wall remains, apart from the heightened parts, a party
wall, but the neighbour who has reheightened the wall canoot claim any compensation whatever,

ARTIQLE 89% (E.C. 8l6)  PART ICIPATION OF NEIGHBOUR IN HEIGHTENING OF PARTY
WALL
noighbou i of heightening may become co-proprietor of the
::‘18“&1\00 rp:::fh;: z‘y:mh:;::’:: :::::fp::lhe valﬁe of ln‘lf the ground covered by the
increased thickness, if any.
ARTICLE 838 (E.C. 817) PRESUMPTION THAT SEPARATING WALL PARTY WALL
T the absence of proof to the contrary, a wall which at the time of its construction separated two

bulldings is deon lm“.mv‘nu’mmpﬁuawuchilceamwbeaconumn\uuunhc
two buildings,
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GOOD REASON
ARTICLE 827 (E.C.818) DEMOLITION OF WALL WITHOUT

1. An owber cannot compel his neighbour to walk
of the 1and on which the wall is constructed, except

. i him part of a wall o
his property or to assign to
o"in a :ue provided for in Article 825 (94).

.C.
(94) Art.816 in E demolish the wall on his own initiative if the demolition

2. An owner of a wall may not, however, unless he has good reason for so doing.

{njures his neighbour whose property is closed in by it,

ARTICLE 828 (E.C. 819)  DIRECT VIEW

1. A neighbour is not entitled to have a direct view over his nelghbt?ur at'a distance o'f leg tha: one
r;mre This distance is measured from the outside face of the wall in which the opening is made or
from the outside line of the balcony or other projection.

2. If a direct view has been acquired by prescription of a distance .of less than one metre over the
p;operty of a neighbour, such neighbour cannot himself build at a dmance.of.lcs} thanlone metfe'
measured in the manner indicated above, along the whole length of the building in which the view
was opened,

ARTICLE 829 (E.C. 820) OBLIQUE VIEW

A neighbour is not entitled to have an oblique view over the property of his neighbour at a distance
less than fifty centimetres from the outside ®ige of the opening. This prohibition ceases to have effect

if the oblique view over the neighbouring property is at the same time a direct view over a public
road.

ARTICLE 830 (E.C. 821)  OPENING OF LIGHT SHAFT

No distance is 1aid down for an opening for a light shaft if the base of the opening is above the limit

of the normal height of a man and if the opening is intended only for air and light and cannot give a
view over the neighbouring property,

ARTICLE 831 (E.C. 822) FACTORIES

Factories, wells, steam engines and establishments injurious to neighbours must be constructed at the
distance and subject to conditions 1aid down by regulations,

ARTICLE 882 (E.C. 823)  STIPULATIONS FOR INALIENABILITY

L If a contract or a will contains a clause sti

pulating the inalienability of a property, such a clause
will only be valid if based on a legitimate re

ason and limited to a reasonable duration.
2. The reason is deemed to be le
a lawful interest of the person dis
disposed of, or of a third party,

gitimate if the inalienability if stipulated with a view to protecting
posing of the property or of the person in whose favour the property is

3. A reasonable duration may extend for i
favour the property is disposed of, or of a third party,
ARTICLE 833 (E.C, 824) CONTRAVENTION OF STIPULATION FOR INALIENABILITY
When the clause as to inalienabilj

» ty in the contract or in the will {s valid in accordance with the
provisions of the preceding Article, any alienation contrary to such a clause is void,

3. Joint Ownership

Provisions Relating to Joint Ownership

When two or Mmore persons are owne
ts of the same thlﬂs, bl.lt thell’ relpectlve shares are not di

owners, and,
Sl he bens of Proof to the contrary, their shares are deemed to be equil
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ARTICLE 836 (E.C. B26)  RIGHTS OF CO-OWNERS IN JOINT OWNERSHIP
1, Every co=owner In common is the absolute ow

ner of his share, He may alienate his share and
collect the fruits thereof and make use of his share provided he does not injure the nights of the other
co-owners,

2. If, however, the alicnation relates

0 a specific part in the property held in common, and such part
does not come within the share of the

settler when a partition is made, the right of the acquirer is

ed on the settler as a result of the partition with effect from the
quirer did not know that the settler was not the owner of the specific
cnated he shall have the right to demand the cancellation of the

moment of the alicnation, If the ac
part of the property which he has alf
alienation,

ARTICLE 836 (E.C. 827) MANAGEMENT OF PROPERTY IN JOINT OWNERSHIP

In the absence of an agreement to the contrary,

the management of a property held in common belongs
jointly to all the owners In common,

ARTICLE 887 (E.C. B28) ORDINARY ACTS OF MANAGEMENT

1. A decision taken by the majority of co-owners as to ordinary acts of management is binding on all
of them, The majority shall be calculated on the basis of the value of the shares. Failing a majority,
the Court may, upon the application of any one of the co-owners, take such measures as may be

necessary in the circumstances and appoint, if need be, 2 masager to manage the property owned in
common,

2. The majority may select a manager and may also establish rules for the management and fuller
enjoyment of the property owned in common, which rules shall also be binding upon the successors in
title of all the co-owners whether such successors {n title are universal or particular,

3. A co-owner who conducts the management of the joint property, without any objection being raised
by the other co-owners, is considered to be their mandatary,

ARTICLE 838 (E.C. 820) MODIFICATIONS OR CHANGES IN EXCESS OF NORMAL SCOPE
OF MANAGEMENT

1. Co-owners who possess at least three quarters of the property in common may decide, with a view
to obtaining greater enjoyment of the property, to make essential modifications or changes, in the use
for which the property was intended, which exceed the normal scope of management, provided that
these decisions are notified to the other co-owners, Dissenting co-owners have a right of action in the
Courts within two months from the date of notification,

2. The Court before which such an action is brought may, if it approves the decision taken by the
majority, also order measures of expediency, The Court may, in particular, order that security be
given to the dissenting co-owner 50 as to guarantee any compensation that may become due to him,

ARTICLE 839 (E.C. 830) PRESERVATION OF PROPERTY IN JOINT OWNERSHIP

Every co-owner may also, even without the consent of the other co-owners, take measures necessary
for the preservation of the property in common,

ARTICLE 840 (E.C. 8381) COST OF MANAGEMENT AND PRESERVATION

In the absence of any provisions to the contrary, the cost of the management of a property held in
common, as well as the cost of its preservation, the taxes payable theret_m. and all other charges
resulting from the common holding or connected with the property held in common. shall be borne
by all the co-owners each proportionately to his share.,

ARTICLE 841 (E.C. 832) RIGHT TO ALIENATE PROPERTY JOINTLY OWNED

Co-owners who possess three quarters at least of the property held in common may declde- to mena;a i

the property provided that their decision is founded on serious groum:: :nd xl:;t (t:hoe :ec::::: :; ::;:yl,
s - ight of action before t urt w

o the other co-owners, A dissenting co-owner has a r :

of two months from the date of notification. The Court will de?ide. in accfni:r;::nwl:‘r; ttl;: S

circumstances in a case where the partition of the property held in comlm:n .::. y

of the co-owners, whether the alienatfon of the property should be carried o
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ARTICLE 842 (E.C. 833) RIGHT OF CO-OWNER TO REPURCHASE

L A co-owner of a movable or of a property CO!
pard any undivided share which
mu:l;“;zﬂ':‘-:“:t bneym‘de within a delay of thirty days from the day on which e had Kimledye
of the sale or from the day on which the sale was notified to him, The right of repurchess 1s escir.jpg
by means of a2 summons notified to both the vendor and the purchaser, The co-owner Wha i
repurchased the share sold will be subrogated into all the rights and obligations of the pus:lase: it jie
compensates him for all that he has spent.

nsisting of movables and immovahles nay, hetuc
has been sold by another co-awner 1o 4 thind peimy,

2. If several co-owners exercise their right to repurchase, each of them shall have the right m
repurchase a part proportional to his share,

Cessation of Joint Ownership by Partition

ARTICLE 843 (E.C. 834) RIGHT TO DEMAND PARTITION OF JOINTLY OWNED PRORERTY

Every co-owner may demand the partition of property held in common, unleds he s bound w remuin
a co-owner in common by reason of a provision of the law or of an agreement. It is not permitied, hy
agreement, to peohibit partition for a period exceeding five years, When the period stipulared does
Dot emceed five years, the agreement shall bind a co-owner and his successora in title,

ARTICLE 844 (E.C. 885) VOLUNTARY PARTITION

Co-owners may, if they are all in agreement, divide the property held in common in whatever ninner
they deem fit. If one of them is subject to legal incapacity, the formalities 1aid dawn hy law will
have to be observed.

ARTICLE 845 PARTITION BY COURT

If the co-owners do not agree to partition of the property held in common then must the co-awner
desiring partition have recourse to the Court demanding that the same be made in accordance with
the provisions of the Civil and Commercial Procedure Code.

ARTICLE 846 (E.C. 842) RIGHTS OF CREDITORS

1. The persomal creditors of any co-owner may oppose a partition in kind or a sale by audtion without
their intervention in the proceedings. Such opposition must be notified to all the co-ownsr and has
the effect of compelling the co-owners to join the opposing creditors in every stage of the prouasding
oftieiwise the partition will be without effect as regards such opposing creditors. In any case, insorihad
crditors must be joined before an action for partition is introduced.

2. If the partition has already taken place, the creditors who have not intervened cannoi attack it
unless there has been fraud.

ARTICLE 847 (E.C. 843 ) EFFECTS OF PARTITION

Each co-partitioner is deemed to have been owner of the part of the property that falls to him from the
day that he became co-owner in common and never to have been owner of the other parts,

ARTICLE 848 (E.C. 844) RECIPROCAL WARRANTY BETWEEN CO-PARTITIONERS

1. The co-partitioners warrant each other against intetference or eviction due to a cause that
existed previous to the partition, Each one of them is liable, in proportion to his share to indemnify
a co-pat.mioner entitled to such indemmty, on the basis of the value of the property at the moment
of partition. If one of the co-partitioners happens to be insolvent, the share falling on him will be
borne by the co-partitioner entitled to the indemnity and all the solvent co-partitioners,

ie ;l: :::3 :ncr;::tzm::v;e::l: exists when there is an express agreement waiving the warranty I0

have given rise to the warran The b
. . warranty also ceases fo he
binding if the eviction is due to a fault of the co- partitioner Krmelf. ER
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ARTICLE 849 (E.C. 845)  RESCISSION OF PARTITION

1. Partition by agreement may be rescinded if one of the co-partitioners succeeds in proving that he

has been injured to the extent of more than one-fifth of his share, on the basis of the value of the
property at the time of parution.

2, The action for rescission must be commenced within the year following the partition. The

defendant can stop the action and prevent the new partition by giving the plaintiff the amount by
which his share is short in money or in kind,

ARTICLE 850 (E.C. 846 but para.2 omitted) PROVISIONAL PARTITION

By a provisional partition, co-owners agree to allot to each other the enjoyment of a divided part

of the property equal to each of their shares 1n the property held 1n common in consideration of a
renunciation in favour of each other of the nght of enjoyment of the other parts, Such an agreement
cannot be entered into for a duration of more than five years. If no duration has been fixed, or the
agreed period has expired, and no new agreement has been entered into, the period of the

provisional partition will be for a year renewable, unless one of the co-owners gives notice of
termination to his co-owners three months before the end of the current year.

ARTICLE 851 (E.C. 847) OTHER CONDITIONS UNDER WHICH PROVISIONAL PARTITION
TAKES PLACE

A provisional partition also takes place when tne co-owners agree that each of them shall, the one
after the other, enjoy all of the property held in common for a period corresponding to his share.
ARTICLE 852 (E.C. 848) PROVISIONS GOVERNING PROVISIONAL PARTITION

A provisional partition is governed, as regards its validity against third parties, the capacity of
co-partitioners, their rights and obligations, and means of proof, by the provisions of the law

relating to contracts of lease, in %o far as they are not incompatible with the nature of such a
partition.

ARTICLE 853 (E.C. 849) PROVISIONAL PARTITION DURING PROCESS OF FINAL
PARTITION

1. The co-owners may agree, during the process of a final partition, to enter into a provisional
partition. Such provisional partition will remain in force until the conclusion of the final partition,

2. If the co-owners cannot reach an agreement for a provisional partition, such a partition may,
upon the application of one of the co-owners, be ordered by the competent Judge upon the
advice, if necessary, of an expert,

Obligatory Joint Ownership

ARTICLE 854 (E.C. 850) WHERE PARTITION NOT PERMISSIBLE

The co-owners of a property held in common cannot demand its partition if it follows from the use
to which the property is intended, that it should always remain in common,

Family Joint Ownership

ARTICLE 855 (E.C. 851) CREATION OF FAMILY JOINT OWNERSHIP

The members of the same family who have a common occupation gr interest may agree in writing
10 create a family joint ownership. The joint ownership consists either of an inheritance which the
members of a family agree to leave wholly or party in joint ownership or of any other property
belonging to them which they agree to place in family joint ownership.
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5 (E.C.852) PERIOD FOR WHICH FAMILY JOINT OWNERSHIP MAY BE CREATED
ARTICLE 850 .C.

1. A fam ot owng"h ma be create ment for 2 ”l od not excecdmg fifteen vears,
y j i Y 3 d by agree en 1 {J
il 1 1p
Each one of the co-owners may, however, if there are senous g'ound5 to do so, 3PPl) to the Court
' y raw T y .
for authority to withdra his share of the joint pi Owl[ before the end of the aﬂleed term

such joint ownership, each one of the co-owners may withdraw his

% od 18 fixed for -
2. When no pernt day he gives notice t0 this effect to the other co-owners.

share after six months from the

ARTICLE 857 (E.C.853)  DEALING IN PROPERTY JOINTLY OWNED BY FAMILY

By < a J
1. Co-owners cannot demand partition so long as the family joint ownership continues, and no

comowner can dispose of his share in favour of a person who is not 2 member of the family without
the consent of all the co-owners.

9. 1f a person who is not a member of the family acquires as a result a voluntary ot forcevd §1ienauon,
the share of one of the co-owners, he only becomes a partner in the family joint ownership if he and
the other co-owners consent thereto.

ARTICLE 858 (E.C.854) MANAGEMENT OF JOINTLY OWNED FAMILY PROPERTY

1. Co-owners who own the majority in value of the shares, may appoint amongst themselves one or
more managers. Subject to any agreement to the contrary, the manager may introduce such changes
{n the intended use of the property held in common as may ensure a better enjoyment of the property.

2. A manager may be discharged in the same manner as he was appointed, notwithstanding any
agreement to the contrary. The Court may also, upon the demand of any owner, discharge him if
there are serious grounds to do so.

ARTICLE 859 (E.C.855) SPECIAL PROVISIONS AS TO FAMILY JOINT OWNERSHIP

Subject to the preceding provisions, family joint ownership will be govemned by the provisions of
the law relating to joint property and to mandate.

Ownership of Storeys in Buildings

ARTICLE 860 (E.C.856) JOINT OWNERSHIP OF STOREYED BUILDINGS

1. In the absence of any provisions to the contrary in the title deeds, when the different storeys ot
various apartments of a building belong to different owners, such owners are considered co-owners

of the ground and of the parts of the building intended for the common use of all, especially of the
foundations, the main walls, the main entrances, yards, roofs, lifts, passages, corridors, the floor
supports and pipes of all kinds with the exception of pipes inside the storeys or apartments.

?. These parts of the building held in common cannot be divided; each of the owners has a share
in (he‘se parts in ptopon.lon to the value of his share in the building. No owner can dispose of his
share in the parts held in common independently, of his share 1n the building.

3. The inner wa i1ch se ate two apartments be y Yy se
T walls which rate tw rt S 1
pa P ong as party property to the owners of the

ARTICLE 861 (E.C.857) MODIFICATION OF PART HELD IN COMMON

1. Every owner may, with a view to enjoying his part of the building, utilize the parts held in

common, in accordance with the use for which the i
the other owners exercising their rights. A i

2. No modi

without t::)?:::::“o‘fn:lbeh e e T held in common, even in the event of reconstruction,

own cost, is of such a : xt © owners, unless such modification, made by one of the owners at his

— L oy a ure' as to facilitate the use of the parts held in common, does not change
ch they were intended and is not prejudicial to the other owners, .

ARTICLE 862 (E.C.858)

o PRESERVATION OF PARTS HELD IN COMMON
owner i
reconstruction o("::: :::::chl:l‘;eu: ':::rl:nf = (: :,he preservation, maintenance, management and
on. Subject to a é
every owner in these costs wi Ny agreement to the contrary the share of
$ will be calculated in Proportion to the value of his sha: rii the bulilding.
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¢, NO owwer can reiounce his share 1n the

_ parts held 10 common with a view to avoidin articipation
in the wuts referted to above, s :

ARTIQE SR (E.C. $59)  DUTIES OF OWNER OF LOWER STOREY

L The owoer of a lower storey 15 bound to execute works and repairs necessary to prevent the higher
storey trom falling,

2. It he refutes to execute the Recessary repairs, the Judge may order the sale of the lower storey.
T any Cate the Jwde may order the execution of urgent repairs,

ARTIQLE &4 (E.C. 860) OOLLAPSE OF BUILDING

1. 1t the buildicyg falls down, the owner of the lower storey is bound to rebuild his storey, failing
which the Judye may order the sale of the lower storey, unless the owner of the upper storey offers to
reduild the lower storey himself at the cost of the owner of the lower storey,

S, Tnthus latter event, the owner of the upper storey may refuse to allow the owner of the lower storey
10 QCCUPY W 1 make use of his storey until he has repaid the amount of his debt, He may also obtain
authxity to let or to occupy the lower sorey in repayment of the amount due to him,

ARTIQLE &= (E.C. 81) HEIGHTENING OF BUILDING

The owner of the upper storey shall not heighten the building in such a way as to injure the lower
sovey,

Syndicates of Owners of a Single Building

ARTIQLE 868 (E.C. 862) SYNDICATES

L When a buikling, divided into storeys or apartments, belongs to several owners, such owners may
form a syndicate amongst themselves.

2. A syndicate may also have for its object the construction or the acquisition of buildings with a
view w sllocating the ownership of parts of such buildings to members of the syndicate.

ARTICLE 867 (E.C.863) RULES FOR ENJOYMENT OF BUILDING

A syndicate may, with the consent of all its members, establish rules with a view to assuring
a better enjoyment and a better management of the building beld in common.

ARTICLE 868 (E.C. 864)  ABSENCE OF RULES FOR ENJOYMENT OF BUILDING

In the abeence of such rules or if such rules do not contain provisions in respect of certaln points, the
tight to manage the parts held in common beloags to the syndicate, whose decisions will be, in this
tespect, binding, provided that all the interested parties have been summoned to a meeting by
tegistered letrer and that the decisions have been taken by a majority of the owners, calculated on
the basis of the value of their shares,

ARTICLE 869 (E.C.865) INSURANCE AND NEW WORKS

The syndicate may, with the consent of the majority prescribed in the preceding Article, take out

collective insurances against risks to the building or to the co-owners jointly and may authorize, at
the expense of the owners who 0 demand, all works or installations which increase the value of all
ot part of the building, upon the conditions and subject to such compensation and other obligations
as may be laid down by the syndicate, in the interests of the co-owners,

ARTICLE 10 (E.C.866)  APPOINTMENT OF MANAGER

1. A manager shall be appointed by the majority of the owners, as provided for in Article 868 (85)
to carry out the decisions of the syndicate. If the required majorty is not obtained, a manager of

the syndicate will be appointed, at the request of one of the co-owners and upon the other owners
being called to give their views, by the competent Judicial Authority (96). The manager shall, if
need be, upon his own initiative, take all'necessary measures for the preservation, protection and
maintenance of all parts beld in common. He shall be entitled to call on any party concemed to
perform these obligations. These provisions shall apply in the absence of any provisions to the contrary
in the rules of the syndicate

(S5) Article 864 in E.C.
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(96) InE.C.: “by the President of the Court of First Instance within whose jurisdiction the
building is situated. ”
2. The manager of the syndicate shall represent the syndicate before the Courts, even againx

the owners if need be.

ARTICLE 871 (E.C.867) REMUNERATION AND DISCHARGE OF MANAGER

1. The remuneration of the manager of the syndicate will be fixed in the decisicn or order
appointing him,

2. The manager of the syndicate may be discharged by a decision taken by the majority of the

co-owners, as laid down in Article 868, or by an order of the President of the Court of Firx
Instance within whose jurisdiction the building is situate, after the co-owners have been summaned

to be heard on the question of his discharge.

ARTICLE 872 (E.C.868) DETERIORATION OF BUILDING

1. If the building is destroyed by fire or otherwise, the co-owners are, subject to any agreemenr to
the contrary, bound to conform to the decision of the syndicate as to its reconstruction taken by the
majority, as provided in Article 868.

2. If the syndicate decides to reconstruct the building, any amount due as compensation an accomnr
of the destruction of the building shall, without prejudice to the rights of the registered creditors, be
set aside for the costs of reconstruction.

ARTICLE 873 (E.C. 869) LOANS AND SECURITY THEREFOR

1. Any loan made by the syndicate to one of the co-owners, in order to assist him to carry out ks
obligations, will be secured by a privileged charge on his divided part as well as on his undivided
share in the parts of the building held in common,

2. The rank of this privilege will date from its registration.

Section II

Acquisition of Ownership

Acquisition by Appropriation

The Appropriation of Movables without an Owner

ARTICLE 874 (E.C.870) ACQUISITION BY TAKING POSSESSION

Whoever takes possession of a movable which ha
acquires the ownership thereof,

ARTICLE 875 (E.C. 871)

8 no owner, with the intention of its appropriation,

MOVABLE HAVING NO OWNERS

L A movable is deemed 1o have no o

wner when its owner ab. it wi KeSic
of renouncing his ownership thereto, Front pomesion o e with the 2

l2f o;nil;l;l:.h c:t:;; ::nn (:omesm: animals, are deemed to have no qwner as long as they are at liberty.

o f:; 1‘; t’er losing fts liberty, regains its freedom, it becomes without an owner if e

il mmediately or ceases to seek for ft.  An animal that has become tame and
urm to the same place becomes again without an owner 1f it loses this habit.
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ARTICLE 876 (E.C.872 but para.$§ s added in Libyan Code) TREASURE

1, Burled or hidden treasure to which no one can

establish ownership belongs to the owner or the bare
owner of the property on which it {s discovered,

2. Treasure discovered on waqf Property belongs to the founder of the waqf or his hefrs,

8, 1f a person by mere chance finds treasure

among property belonging to another ft shall be divided
equally between him and the owners,

ARTICLE 877 (E.C. 873) HUNTING AND THINGS FOUND

Rights of fishing and hunting and rights to things found and to antiquities, are governed by special
regulations,

The Appropriation of Immovables which have no Owner

ARTICLE 878 (Paras.1 and 2 only of E.C.874) UNCULTIVATED LAND
1. Uncultivated land which has no owner is the property of the State.

2. The appropriation or the possession of uncultivated land can only be effected with the authority
of the State in accordance with the regulations.

Acquisition by Inheritance and Winding Up of an Estate

ARTICLE 879 (E.C. 875) APPLICATION OF ISLAMIC LAW AND SPECIAL LAWS

1. The establishment of the heirs, of their hereditary shares and of the devolution of the property of
the estate on them is governed by Islamic Law and by the laws with regard to inheritance and
estates.

2. The following provisions apply to the winding up of an estate.

Appointment of Administrator (97)

ARTICLE 880 (E.C.876) APPOINTMENT OF ADMINISTRATOR

In the absence of the appointment of a testamentary executor by the deceased, the Courz may, at the
request of an interested party, if it considers it necessary to do so, appoint an admim;m!or of the
estate a person chosen unanimously by the heirs, In the absence of unanimity, !,hc Judge will, after
having heard the heirs, choose an administrator, if possible from amongst the heirs,

(97) The word used in Arabic corresponds to "liquidator”.

ARTICLE 881 (E.C.877) RENUNCIATION BY AND REMOVAL OF ADMINISTRATOR

1. A person appointed administrator may decline to act or may, after having acted as administrator,
renounce the appointment 1n accordance with the provisions of the mandate.

2. The Judge may also, for adequate reasons, either at the request of any of the interested pm.le: or
at the request of the Parquet, or on his own initiative, discharge an administrator and replace him by

another,
ARTICLE 882 (E.C, 878)  CONFIRMATION BY JUDGE OF APPOINTMENT OF EXECUTOR
l. The appointment of a testamentary executor by the deceased must be confirmed by the Judge,

2, The rules applicable to an administrator of an cstate apply cqually to a testamentary executor,



140

ARTICLE 883 (E.C.4179) RECORD OF COURT ORDERS Ab 10} APPOINTMENT OF
ADMINISTRATORS

1. The Clerk of the Court must enter, day by day, the Court ur.deu as 1o the “I‘I"'“'"“’“"'l ol
administrators and the confirmation of testamentary executors, in a publie NHIIIN'., 1scording the
names of the deceased person in accordance with the form prescribed for uplml.u:m al lde sy, e
must enter in the margin of the register all orders of revocation and all renuneiations,

2. The entry of the order as to the appointment of an administrator will, as regarda third parties
dealing with the heirs in connection with immovable property belonging to the satate, have (he vane
effect as the entry provided for in Article 918 (98).

(98) An.914 in E.C.

ARTICLE 884 (E.C.880) TAKING POSSESSION OF ESTATE BY ADMINIATRATOR AND
COSTS OF WINDING UP

1. An administrator shall, upon his appointment, take possession of the property of the extate and
proceed with the winding up of the estate under the control of the Court, e may apply to the
Court for remuneration commensurate with the duties performed by him,

2. The estate shall bear the costs of the winding up. These costs will have a privileye 1 the saine
preferential rank as legal expenses.

ARTICLE 885 (E.C. 881)  URGENT NECESSARY MEASURES

The Court must, at the request of any interested party or of the Parquet, or on tt& own initiative,
take, if need be, urgent necessary measures for the preservation of the property ol the eatate, I'he
Court may in particular order that the property be placed under seal and that cash, securities and
articles of value be placed in deposit,

ARTICLE 886 (E.C. 882) FUNERAL EXPENSES AND ALLOWANCES TO HEIRS

1. The admimstrator must immediately pay, out of the assets of the estate, burial and funeral expenses
in accordance with the social standing of the deceased, He must also obtain an order from the Court
authorizing him to make, pending the final winding up, an adequate alimentary allowance to such
heirs as were supported by the deceased and to deduct such payments from the share in the estate of
each heir to whom such alimentary allowance is made,

2. Any dispute arising as regards such an allowance shall be settled by the competant Court,
INVENTORY OF THE ESTATE
ARTICLE 887 (E.C. 883) RIGHTS OF CREDITORS

1. As from the date of the entry of the order appointing an administrator, the creditors of an estate

can only take proceedings or continue proceedings already commenced in connection with the estate
against the administrator.

2. Any distribution (99) against the deceased before his death (100), in which the order of allotment

has not become final, must, at the request of any interested art
the estate have been settled. ’ FASENR LR Al TR

(99) A distribution is the division amongst the creditors, mad
. e by an order of t f a sum
of money deposited in or held by the Court for the Accc;u : W Coutiz

nt of a debtor,
(100) The words "before his death™ are not in the Arabic text but have been inserted in this

translation for the sake of clarity.

ARTICLE 888 (E.C.884) DISPOSAL OF ASSETS BY HEIR
No heir may dispose of estate assets,

recover estate debts, or
of the state until an inheritance certif

A set off a personal debt againat a dobt
ficate,
to him,

provided for in Article 905 (101), has been delivered
(101) Art.901 fn E.C.
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ARTIQLE 889 (E.C, 885) ADMINISTRATION OF ESTATE

L An .&n:\:uator is bofund. during the winding up, to take the necessary measures tu preserve aml
administer property of the estate. He must also represent the estate before the Courtr and provee
with the recovery of debts due to the estate,

2, An administrator, is, even if he is not remunerated, responsible to the same extent ax a patd

wandatary,  The Judge may call on him to render an account of his administration at periudival
mtervals,

ARTICLE 890 (E.C.886. "Court” in para.2 hereof is "Summary Court” in
. E.C. The re
other slight variations.) 7 "

PROOF OF DEBTS BY CREDITORS AND DEBTORS
1. An administrator must publish a notice calling on the creditors and debtors of the estate tv submiit

patticulars of their claims and of their debts before the expiry of three months from the last publication
of the notice,

$. This notice must be posted on the main door of the Municipality of the District in the towh pr
village in which the estate property is situated or on the main door of the police station in the town
where the property is situated and on the notice- board of the Court within the jurisdiction of which
te lax domicile of the deceased was situated and in a daily newspaper with a wide circulation.

ARTIQLE 8A (E.C. 887) STATEMENT OF ASSETS AND LIABILITIES

L. An administrator must, within four months from the date of his appointment, file with the Offive of
the Clerks of the Court a statement of the assets and liabilities of the estate with an estimate of their
value, He must also, within the same time, inform every interested party by registered letter of the
filing of the statement.

2, An administrator may apply to the Judge for an extension of time, if this extension (s justified by
citcumstances,

Inventory of the Estate
ARTIQLE 892 (E.C. 888)  INVENTORY

L. An administrator may employ, for the preparation of the inventory and for the estimation of the
value of the property of the estate, an expert or a person with the necessary special experience,

2. An administrator must record claims and debts disclosed by the papers of the deceased, shown in
public registers or coming to his knowledge in any other way. The heirs must also advise the
administrator of all debts and claims of the estate known to them,

ARTICLE 898 (E.C. 889) FRAUDULENT APPROPRIATION OF ASSETS

Any person, including an heir, who fraudulently appropriates a part of the astets of the eitate, s liable
t the penalties of misappropriation.

ARTICLE 8% (E.C., 890 ) OBJECTIONS TO INVENTORY

L. Any dispute as to the accuracy of the inventory, particularly as regards the omission of asmets,
claims or debts of the estate, or as to the entry in the records, should be submitted to the Court by

petition at the request of any interested party within the thirty days following the notice of the filing
of the inventory.,

2. The Court will investigate the dispute. If the Court considers the claim to be a serfous one, it
will admit the claim by an order which is subject to recourse in accordance with the provisions of the

Qode of Civil and Commercial Procedure,

3. If the dispute has not already been submitted to a Court of Justice, the Court will fix a Jelay within
Which the interested party should submit the claim to the competent Court, which Court will deal with

the matter as one of urgency.
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Discharge of the Debts of the Estate

ARTICLE 8% (E.C. 891)  PAYMENT OF DEBTS

ising on the inventory, the
ation of the delay fixed for the submission of disputes ar

m:;wvm proceed upoz the authority of the Court, with the payment of those debts of the
estate which are unconwu'ed. Debts which are contested will be settled after the final decision of the
Coert on the litigadon.,

ARTICLE 896 (E.C. 892) INSOLVENCY OF ESTATE

In the event of the estate being insolvent or of the possibility of its being insolvent, the administrator
must suspend the discharge of any debt, even uncontested, pending final decisions in respect of all
disputes arising as to debts of the estate,

ARTICLE 8%7 (E.C.883) DISPOSAL OF ESTATE

L The adminisrator will discharge the debts of the estate with funds derived from claims recovered,
cash in hand, proceeds of the sale of securities at market peices, proceeds of the sale of moveables
and, if the funds 3o obtained are insufficient, with the proceeds of the sale of immovable property of
the estate,

2. The sale of movable and immovable property of an estate will be made by public auction in the
manner and subject to the delays laid down for forced sales, unless all the heirs agree the sale shall
be carried out by negotiation or in any other manner, If the estate is {nsolvent the appeoval of all the
creditors is also necessary. The heirs gre always entitled to take part in the auction.

ARTICLE 898 (E.C.894) DEMAND FOR PAYMENT OF DEBT BEFORE DUE

The Court may, at the request of all the helrs, pronounce the immediate exigibility of a debt not
yet due for payment, and fix the amount payable to the creditos in sccordance with the provisions
of Article 546 (101).

(101) Art.544 InE.C.

ARTICLE 899 (E.C. 885 ) DISTRIBUTION OF ESTATE BY COURT

L If the heirs do not unanimously agree to demand the immediate exigibility of a debt not yet due
for payment the Court will proceed with the distribution of the debts not yet due for payment and of
the assets of the estate, 0 that each heir takes from sich debts and assets a portion corresponding o
the net value of his share in the inheritance,

2. The Court will give each creditor of the estate an adequate guarantee on a movable o¢ immovable
property, reserving, however, to any creditor who had a special security that same security, When
this is not possible, even by addidonal security given by the heirs on their own peoperty, or by any
other arrangement, the Court will charge all the estate assets to provide such security,

3. In all these cases, if security has been given on an immovable property and has not already been
published, such security must be published in accordance with the provisions laid down as to the
publication of judgment charges on real property.

ARTICLE 900 (E.C.896) ADVANCE PAYMENT OF DEBTS AFTER DISTRIBUTION

Any beir may, after distribution of the debts not yet due for payment, pay the amount allocated
to him before the due date in conformity with Article 898 (102).

(102) Arn.894 inE.C.

ARTICLE 901 (E.C. 897) RIGHTS OF ACTION OF CREDITORS
have not been pald because they were not shown in the inveatory
and were not secured by a charge on the property of the amate, have no remedy agains third parties

who have acquired, in good faith, a real right on this
. 5 pro . but have a right of action against
the heirs to the extent to which the heirs have benefited, Pery B ’

Creditors of the estate, whose debts
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AZTICLE 902 (E.C. 838) PAYMENT OF LEGACIES AND OTHER CHARGES

Az admimisteator shall, after discharge of the debes of the estate, proceed with the payment of
Wadodrxdlzp.

Delivery and Division of Property of the Estate
ARTWKLE 903 (E.C. §99) DEVOLUTION OF ESTATE

The residue of the property of the estate, after settiement of the liabilities, devolves on the heirs in
seoportion w their shares in the inheritance.,

AZTICLE 904 (EEC. 900) DELIVERY TO HEIRS OF ESTATE DEVOLVING ON THEM
L Az admnisrator shall deliver to the beirs the property of the estate devolving on them.

2. The hews may, upon the expiration of the time fixed for the submission of disputes arising on
the imvessory, demand that all or part of the things or cash which are not required for the winding
up of the estate be provisionally delivered to them, with or without security,

ARTICLE 90€ (E.C. 901) CERTIFICATE OF RIGHTS IN INHERITANCE

The Court will give w each beir who produces 2 legal document

as o the isheritance, 2 certificate establishing his rights in the inheritance, the extent of his share
therein and the estate property devolving on him,

ARTICLE 906 (E.C. 902) DELIVERY OF SHARES IN INHERITANCE TO HEIRS

An beir may call upon the administrator to deliver to him his share in the estate as a divided part,
umiess sech ag heir is obliged to remain an owner in common by reason of an agreement or a provision
of the law.

ARTICLE 907 (E.C. 903) PROCEDURE FOR DIVISION

L. Whes 2 demand for division should be admiued, the administrator will proceed with the division
amicably, bat this division will only become final upon the unanimous approval of the heirs.

2. If the heirs do not unanimously approve the division, the administrator must bring an action for
the division in accordance with the provisions of the law; the costs of this action will be charged to
the estaze and dedncted from the bereditary shares of the co-sharers.

ARTICLE 908 (E.C. 904 ) SPECIAL RULES AS TO DIVISION

The rules 1aid down for the partition of property beld in common, especially those as regards warranty
againwt distorbance and eviction, lesion and the referential rights of a partitioner, shall apply to the
division of estates, as well as the following provisions,

ARTICLE 909 (E.C. 905) FAMILY PAPERS

In the absence of an agreement between the heirs as to the division of family papers or articles having
2 senzimental valoe for the heirs owing to their relationship to the deceased, the Court shall order
either the sale of these articles or their allocation to one of the heirs, with or without deduction of their
valse from his share in the estate, taking into account both custom and the personal circumstances of
the beirs,

ARTIQLE 910 (E.C. 906 ) AGRICULTURAL, INDUSTRIAL AND COMMERCIAL ENTERPRISES

M there is, amongst the property of an estate, an agriculwural, industrial or commercial enterprise
constimring a distinct economic unity, it must be allotted as a whole to such one of the heirs who
applies for it if be is the most capable of the beirs to carry on the enterprise, The price of such an
eazerprise will be fixed in accordance with its value and will be deducted from his share in the estate,
If the heirs are all equally capable of carrying on the enterprise, it shall be allocated to the heir who
offers the highest price, provided thar this price shall not be less than the price for similar enterprises,

ARTIQLE 91 (E.C. 907) ALLOCATION OF DEBT OF ESTATE
1f, at the time of division, a debt due to the estate is allocated to one of the heirs, the other heirs are
B0t, in the absence of an agreement to the contrary, gu of the debtor, if he b insolvent

subsequent to the division,
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WILL DIVIDING PROPERTY OF ESTATE

tween the heirs of the testator and setting out the share of
If the value of the share so given to one of them exceeds

ARTICLE 912 (E.C. 908)

A will dividing the property of the esate be
each heir or of certain of the heirs is valid. m
his hereditary share, the excess is deemed to be a legacy by will.

ARTICLE 913 (E.C. 909) DISPOSITION "MORTIS CAUSA"
A division made by disposition "mortis causa” may always be revoked, It becomes irrevocable on the

death of the testator,
ARTICLE 94 (E.C. 910) PROPERTY NOT INCLUDED IN DISPOSITION "MORTIS CAUSA"

If such a division does not include all the property of the deceased at tbe date of his death, that
property which has not been included in the divisior devolves in common on the heirs in accordance

with the rules as to inheritance,
ARTICLE 915 (E.C. 911) HEIR PREDECEASING DECEASED

If one or more of the contingent heirs included in the division predecease the deceased, the divided
part allotted to him or them devolves in common on the other heirs in accordance with the rules as to
inheritance.

ARTICLE 916 (E.C., 912) PROVISIONS AS TO DISPOSITION "MORTIS CAUSA"

The general rules as to division, with the exception of those relating to lesion, apply to division
made by disposition "mortis causa”.

ARTICLE 917 (E.C.913) DIVISION OF DEBTS OF ESTATE

If the debts of the estate are not included in the division, or if these debts are included and the
creditors do not agree to the division, any heir may, if these debts are not settled in agreement with
the creditors, call for a division of the estate in accordance with Article 899 (108). In this case,
account must be taken, as far as possible, of the division made by the deceased and the considerations
which guided him as regards such division.

(108) Ar.89S5 in E.C.

Rules Applicable to Estates that have not been Wound Up

ARTICLE 918 (E.C. 914) RIGHTS OF CREDITORS

When an estate has not been wound up in accordance with the preceding provisions, the unsecured
creditors of the estate may take action, in respect of their claims or of their legaices, on the
immovable property of the estate which has been alienated or which has been charged with real rights

to the benefit of third parties, provided that they have recorded such claims in accordance with the
provisions of the law,

Acquisition by Will
ARTICLE 919 (E.C. 915) PROVISIONS AS TO WILLS
Wills are governed by the rules of Islamic Law and by laws on wills.

ARTICLE 920 (EC.916) DISPOSITIONS DURING ILLNESS PRECEDING DEATH

:}.' . i:ery leiu disposiuoP ma‘de by a person during an illness !mmediately preceding his death, with

e lect o bmakmg»a gift, is deemed to be a testamentary disposition and must be governed by the
s applicable to wills, no matter what description has been glven to such an act,

. the act is d ;
unless the beneficiary proves that the conu:,,‘:"“:‘d to be a gift (i.e, 2 testamentory disposition).

special provisions to the contrary, he case, The above provisions are subject to any
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ARTICLE 921 (E.C. 917)  DISPOSITION IN FAVOUR OF ONE HEIR

In the absence of any evidence to the contrary, when a person disposes of a property in favour of one
of the heirs, reserving at the same time in some manner the possession and the enjoyment of the

property %0 disposed of during his lifetime, the disposition is deemed to be a testamentary disposition
and must be governed by the rules applicable to wills,

Acquisition by Accession
The Right of Accessjon in Respect of Immovable Property
ARTICLE 922 (E.C. 918) OWNERSHIP OF ALLUVIUM
Alluvium formed gradually and imperceptibly by the river belongs to the riparian owners,

ARTICLE 928 (E.C. 919)  LAND UNCOVERED BY THE SEA

1. Land uncovered by the sea belongs to the State,

2. No one may encroach upon the seashore except for the purpose of restoring the boundaries of his
property which has been covered by the sea,

ARTICLE 924 (E.C. 920) LANDS COVERED OR UNCOVERED BY STILL WATERS

Owners of lands adjoining still waters, such as lakes and ponds, do not acquire ownership over land

uncovered by the retreat of these waters, nor do they lose their ownership over land which such waters
overflow,

ARTICLE 925 (E.C. 921) LANDS DISPLACED OR UNCOVERED BY RIVER

The ownership of land displaced or uncovered by the river and of islands formed in 1ts. channel is
regulated by special laws,

ARTICLE 926 (E.C. 922) PLANTATIONS AND BUILDINGS

1. All buildings, plantations, and other works existing above or below ground are deemed to have been
carried out by the owner of the land at his own expense and belong to him.

2. It may be proved, however, that such works were made by a third party at his own expense, as it
may also be proved that the owner of the land has transferred the ownership of works already existing
or the right to erect and own such works to a third party,

ARTICLE 927 (E.C. 928) CONSTRUCTION CARRIED OUT WITH MATERIALS OF ANOTHER

1. Constructions, plantations, and other works carried out with materials belonging to another, become
the exclusive property of the owner of the land when the removal of these- materials is not possible
without seriously damaging the works, or even when it 1s possible to do so but proceedings to recover
the property are not commenced within a year from the date on which the owner of the materials knew
of their incorporation in the works.

2. When the owner of the land acquires the property of the materials, he must pay their value together
with an indemnity, if indemnity is due. When, however, the owner of the materials recovers the
materials, their removal must be effected at the cost of the owner of the land,

ARTICLE 928 (E.C. 924) CONSTRUCTION WITHOUT CONSENT OF OWNER OF LAND

L When a third party carries out works with his own materials on 1and which he knows is not his own
property, without the consent of the owner of the land, the owner of the land may, within a year from
the day on which he learns of the execution of the works, demand either their removal at the cost of
the third party who erected them, together with an indemnity, if indemnity is due, or their retention
against payment of their breakup value or of a sum equal to the increased value they have given to the
land,

2. A third party who carries out the works may claim the right to remove them if he does not cause
any damage to the land in so doing, unless the owner of the land chooses to keep the works in accordance
with the provisions of the preceding Article,
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CONSTRUCTION ON LAND OF ANOTHER IN GOOD FAITH

ocks mentioned in the preceding Article honestly believed
he land has not the right 10 demand their removal, but he

does not claim their removal, pay the third party
rk or a sum equal to the increased value that the

ARTIQLE #29 (E.C, 925)

LYY the third party who carried out the wi
that he was entitied to do 30, the owneroft
may, at his option, and provided the third party
efther the value of the materials and the cost of the wo!
wocks have given to the land,

due in respect thereof is
If, however, the works are 0 extensive that the payment of the amount
:;um for the owner of the land, he may claim the conveyance of the ownership of the land to the

thind party against payment of adequate compensation,
ARTIQLE 80 (E.C, 926) CONSTRUCTION WITH CONSENT OF OWNER

If a third party carties out works with his own materials, with the permission of the owner of the land,
the owner of the 1and cannot, in the absence of an agreement with regard to these works, demand
their removal,  The owner of the land must pay to the third party, if the third party does not himself
ask for their removal, one of the two amounts laid down in the first paragraph of the preceding Article.

ARTICLE 881 (E.C.927) COMPENSATION

The peovisions of Article 986 (104) apply as regards payment of compensation referred to in the three
preceding Articles.
(104) Art. 962 in E.C.

ARTIQLE 832 (E.C. 928) ENCROACHMENT ON ADJOINING LAND

If duoring the construction of a building on his own land, an owner encroaches in good faith on part of
an adjoining 1and, the Court may, within 1ts discretion, compel the owner of the adjoining land to
transfer to his neighbour the ownership of that part which is occupied by the building, against payment
of adequate compensation,

ARTIQLE 983 (E.C. 929) LIGHT CONSTRUCTION ON LAND OF ANOTHER

Light comstructions, such as sheds, shops, and shelters, erected on the land of another, which are not
intended to be maintained permanently, shall be the property of the person who erects them.

ARTIQLE S\ (E.C. 990) CONSTRUCTION BY THIRD PARTY WITH MATERIALS OF
ANOTHER

If a thind party carries out works with materials belonging to another party, the owner of the materials
camnot claim their restitution but he has a claim for compensation against the third party, and also

agains the owner of the land up to the amount remaining due by him in respect of the value of the

The Right of Accession in Respect ot Movable Property
ARTICLE 885 (E.C. 881)  APPLICATION OF RULES OF EQUITY

When two movables beloaging to two different owners become mingled in such a way that they cannot
be separaved vitht.lll deterioration, the Court, in the absence of any agreement between the two
owners, shall decide the matter in accordance with the rules of equity, having regard to the damage
already done, the circumstances and the good faith of each of the two parties,

Acquisition by Contract
ARTICLE 936 (E.C.982) TRANSFER OF OWNERSHIP BY CONTRACT

The oumlﬁxp of movables and immovables and other real “8““ are lr"‘.‘e"‘d by contr 4

and subject also to the fallowing <oy rson disposing of it, in accordance with Article 207 (106)
(10S) Art.204 in E.C.
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ARTICLE 987 (E.C.933) TRANSFER OF MOVABLE ON IDENTIFICATION

The ownership of a movable which is described only as regards its species 1s transferred only upon
ts {dentification in accordance with Article 208 (106).

(106) Art.205 in E.C.

ARTICLE 938 (E.C. 934)  TRANSFER OF RIGHTS SUBJECT TO PURLICATION

L Ownership and other real rights over immovable property are not transferred either between parties
or as regards third parties unless the rules laid down in the law resulting the publication of real nghts
are observed.

2. The law regulating the publication of real rights referred to above shall indicate the acts, judgments
and instruments which should be published, whether they have the effect of transferring the ownership
or not, and shall determine the rules as regards such publication.

Acquisition by Pre-Emption
Conditions for the Exercise of Right of Pre-Emption
ARTICLE 939 (E.C. 985) DEFINITION

Pre-emption is the opportunity that a person has to substitute himself in a sale of immovable
property in the place of the purchaser, in the cases and subject to the conditions laid down in the
following Articles,

ARTICLE 940 (Part only of E.C, 986 ) TO WHOM RIGHT OF PRE-EMPTION BELONGS

The right of pre-emption belongs :

(a) 7o the bare owner, in the case of a sale of all or part of the usufruct attached to a bare property;
(b) To the co-owner in common, in case of a sale to a third party of a part of the property held in
common,

(c) To the usufructuary, in case of a sale of all or part of the bare property which produces his
usufruct,

ARTICLE 941 (E.C. 937 but para. 8 differs) PLURALITY OF PRE~EMPTORS

1. When several persons pre-empt, the right of pre-emption will be exercised in the order set out
in the preceding Article,

2. If several persons of the same degree exercise the rights of pre-emption, the right of pre-emption
will belong to each one of them in proportion to his share.

3. If a purchaser is, in accordance with the provisions laid down in the preceding Article, entitled
to exercise the right of pre-emption, he will not be preferred to other pre-emptors of his degree.

ARTICLE 942 (E.C.938) SALE OF PROPERTY SUBJECT TO PRE-EMPTION

If a person acquires a property which may be subject to pre-emption and sells it prior to any

notification of any intention to pre-empt or prior to the transcription of such notification in accordance
with Article 946 (107), pre-emption can only be exercised against the second purchaser and subject to the
condftions upon which he has purchased the property.

(107) Art.942 in E.C.

ARTICLE 943 (E.C. 939 but last para. has an addition not in E.C.)
WHEN PRE-EMPTION MAY NOT BE EXERCISED

L Pre-emption cannot be exercised :-

() If the sale is made by public auction in accordance with the procedure prescribed by law;

(b) If the sale is made berween ascendants and descendants, between spouses or between relatives
to the fourth degree, or between relatives by marriage to the second degree;

(c) If the property sold is destined for religious purposes, or to be annexed to property already used
for such purposes.
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pre-emption, unless the person creating the waqf has

. the right of
4, A wagqf cannot exercise 8! the civil deed of the wadf.

expremly reserved the power to do s in

Procedure for Pre-Emption

(E.C. 840) NOTIFICATION OF DESIRE TO EXERCISE RIGHT

Whoever desires to exercise the right of pre-emption must, on pain of forfeiture of his rigt;t, notify
both the vendor and the purchaser of his intention within a period of fifteen days from the date of
formal summons served on him either by the vendor o by the purchaser. This period is increased, if

necessary, by the time allowance for distance,
ARTICLE 945 (E.C. 941) PARTICULARS TO BE CONTAINED IN FORMAL SUMMONS

ARTICLE 944

The formal summons provided for in the preceding Article must, on pain of nullity, contain the
following particulars :

(a) An adequate description of the property subject to pre-emptions

(b) The amount of the price, the costs, the conditions of sale, and the first names, surnames,
ptofessions and domictles of the vendor and the purchaser,

ARTICLE 946 (E.C. 942) CONDITIONS FOR NOTIFICATION AND DEPOSIT
OF SALE PRICE

1. Notification of intention to exercise the right of pre-emption must, on pain of nullity, be made
through the Court, It is not valid as against third parties unless it is transcribed.

2, The actual sale price must, within thirty days at the most from the date of this notification, be
deposited in full at the treasury of the Court of the District in which the property is situated, and in
any event before the introduction of the action in pre-emption. If this deposit is not made within
the prescribed time and manner, the right of pre-emption shall be forfeited.

ARTICLE 947 (E.C. 943) ACTION IN PRE-EMPTION

An action on pre-emption must, under pain of forfeiture be introduced against the vendor and the
purchaser before the Court of the District in which the property is situated, and enrolled on the Court

list within the thirty days from the date of the notification provided for in the preceding Article, The
case will be disposed of as a matter of urgency,

ARTICLE 948 (E.C. 944 ) JUDGMENT ESTABLISHING RIGHT OF PRE-EMPTION
Without prejudice to the rules with regard to transcription, the judgment which finally establishes the
right to pre-emption will constitute the title of ownership of the pre-emptor,

Effects of Pre-Emption

ARTICLE 949 (E.C. 945) SUBSTITUTION OF PRE-EMPTOR FOR PURCHASER
1. The pre-emptor is, vis-a=vistne vendor, substituted for the purchaser in all his rights and obligations.

2. The pre-emptor is not, however, entitled to benefit from the delay granted to the purchaser for
payment of the price unless he obtains the consent of the vendor,

3. If, after pre-emption, the property is claimed by a third party, the pre-emptor will only have a
right of action against the vendor. G P P e

ARTICLE 850 (E.C, #46) CONSTRUCTION BY PURCHASER BEFORE OR AFTER
NOTIFICATION OF PRE-EMPTION

L If, before the notification of pee-emption, the purchaser has built or planted on the property pre=

:::u:.’::tpge-::nmr ::1’ bound, at the option of the purchaser, to pay to the purchaser either the
y or the amount of the i i
a e ncrease in value of the property as a result of such

2. When however, such constructions or
pre-emption, the pre-empror may claim
bound to pay the value of the building m,

plantations have been made after the notification of

their removal,  If he prefers to retain them, he is not
aterials and the labour or the Planting expenses.
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ARTICLE 951 (E.C. 947 with slight variation)  EFFECT OF MORTGAGES

Mortgages whether voluntary, judicial, or legal, registered against the purchaser, and any sale made

by him and any real right granted by or registered against him after the date of the transcription of

the notification of pre-emption, are not valid as against the pre-emptor, Registered creditors, however,
will retain their rights of preference on that part of the price of the property which reverts to the
purchaser.

Forfeiture of Right of Pre-Emption

ARTICLE 952 (E.C.948) FORFEITURE OF RIGHT

The right of pre-emption is forfeited in the following cases:
(a) If the pre-emptor renounces his right, even before the sale;

(b) If one year has elapsed since the date of the registration of the deed of sale, whether the
presemptor be present or absent (108);
(c) In all other cases prescribed by law.

(108) The words "whether the pre-emptor be present or absent” are not contained in E.C.
The period mentioned is four months in E.C.

Possession

Acquisition, Transfer and Loss of Possession

ARTICLE 958 (E.C. 949) WHEN POSSESSION DOES NOT RESULT
L Possession does not result from acts that are done by permission or merely tolerated,

2. Possession obtained by acts of violence, secretly or in dubious manner has effect, as regards the
person against whom the violence, secrecy or dubious means were exercised, only from the time
that such unlawful means have ceased.

ARTICLE 954 (E.C. 950 ) POSSESSION OF PERSON LACKING DISCRETION
A person lacking discretion may acquire possession by the intervention of his legal representative.
ARTICLE 955 (E.C. 951)  POSSESSION BY INTERMEDIARY

L. Possession may be exercised by an intermediary, provided that he exercises it in the name of the
possessor and that his relationship to the possessor is such that he is obligated to obey his instructions
a3 regards the possession,

2. In case of doubt a person who is actually in possession is presumed to be in possession on his own
behalf, If he continues a former possession, the continuation of such possession is presumed to be on
behalf of the person who commenced the possession.

ARTICLE 956 (E.C. 952) TRANSMISSION OF POSSESSION

Possession s transmitted by a possessor to another person by mutual agreement, without actual
delivery of the thing which is the object of possession being made, provided the person to whom the
possession has been transmitted is able to assume control of the right over the thing forming the object
of possession,

ARTICLE 957 (E.C. 958) TRANSMISSION OF POSSESSION WITHOUT ACTUAL DELIVERY

Possession may be transmitted without actual delivery if the possessor continues the possession on behalf
of his successor in title or if the successor in title continues the possession for his own account,

ARTICLE 958 (E.C. 954 )  DELIVERY OF DOCUMENTS

L The handing over of documents issued in respect of goods entrusted to a carrier or deposited in store
is equivalent to the handing over of the goods themselves.

2. If, however, the documents are handed over to one person and the goods to another, both being of
good faith, the person who receives the goods has the preference.
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ARTICLE 859 (E.C.955) SUCCESSIVE POSSESSION
uccessor in title. When the orlginal

1. Possestion is transmitted with all its features to a universal s
if he establishes his good falth, avall

possestor was of bad faith, his successor in title may, however,
himee 1l thereof,

9. A successor in title holding under a special title may add to his possession that of the original

possessor for the legal effect of possession (109).

(109) i.e,, tomake up the time required for prescription to have run.

ARTICLE 960 (E.C. 956)  CESSATION OF POSSESSION

Possession ceases when the possessor abandons his actual control over the right or when he loses it n
any other way.

ARTICLE 961 (E.C. 957) EFFECT OF TEMPORARY HINDRANCE

l. Possession does not cease if a temporary obstacle prevents the possessor from exercising his actual
control over the right,

2. Possession ceases, however, if this obstacle continues for a whole year and is the result of a new
possession exercised against the wish or without the knowledge of the possessor. The perfod of one year
runs from the moment from which the new possession commences, if it takes place openly, or from the
day on which the former possessor knew of it, if it commences secretly.

Protection of Possession (The Three Possessory Actions)

ARTICLE 962 (E.C. 958)  CLAIM FOR REINSTATEMENT IN POSSESSION

1. A person who is i.n possession of an immovable and who loses possession thereof may, during the
year which follows his loss of possession, claim to be reinstated in possession, If the loss of possession

was secret, the delay of one year commences from the day on which the loss of possession is
discovered,

:; Q:ﬂpemn who exercises possession on behalf of another person may also claim to be refnstated [n
on.

ARTICLE 963 (E.C. 959) DISPUTED POSSESSION

:;int\ pe':’;:, l:sing possession after having been in possession for less than a year can only claim to be
ated if the person dispossessing him has not a better possession than his own, The possession is

better if founded on a legal title. If neither possessor has a title or both possessors have titles of equal
value, the better possession is that which commenced first,

2, If the loss of possession takes place by violence t $S€5S0T ways claim restitution
nce,
y he possesso mly al ay 1

ARTICLE 964 (E.C. 960) RECOVERY OF POSSESSION FROM ANOTHER

A
person who has been dispossessed may take proceedings, within the time allowed by law, for

recovery of possession against the person wh
even If such person acted in good ?:lt.h,u who has possession of the property of which he was dispossesteds

ARTICLE 965
(E.C. 961)  CLAIMS FOR DISCONTINUANCE OF DISTURBANCE

IN POSSESSION

A person who rem
possession, take P:::::ﬂ;”;::s:ionn ::lm immovable for a whole year may, if he (s distutbed In his
the disturbance. g the year which follows the disturbance for the discoutinuance V!
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ARTICLE 966 (E.C. 962)  STAY OF WORKS THREATENING POSSESSION OF IMMOVABLE

1. A person who remains in possession of an immovable for a whole year may, if he has good grounds
to fear disturbance as a result of new works which threaten his possession, apply to the Judge to order

the suspension of such works, provided that they have not been finished and that a year has not elapsed
since the commencement of the works which may cause him damage.

2. The Judge may either stop or authorize the continuance of the works, In both cases he may order
the provision of an adequate guarantee: in the case of a judgment ordering the suspension of the works,
to cover compensation for damage caused by the suspension 1f a final decision shows that the claim

for discontinuance of the works was without foundation; and in the case of judgment ordering the
continuance of the works, to cover the cost of their total or partial demolition as compensation for the
damage suffcred by the possessor if he obtains 2 final judgment 1n his favour,

ARTICLE 967 (E.C. 963 )  ACTUAL POSSESSION

When several persons claim possession of the same right, the person who has actual possession is

presumed to be provisionally the possessor unless it is established that he acquired possession in a
wrongful manner,

ARTICLE 968 (E.C, 964) PRESUMPTION AS TO RIGHTFUL OWNER

The possessor of a right is presumed, unul the contrary is proved, to be the rightful owner.

ARTICLE 969 (E C. 965) POSSESSION IN GOOD FAITH

1. The possessor of a right who is unaware that he infringes the right of another is presumed to be of
good faith, unless his ignorance was the result of a serious mistake,

2. 1f the possessor is a juristic person, it is the good or bad faith of its representative that will be taken
into account,

3. Good faith is always presumed in the absence of proof to the contrary,
ARTICLE 970 (E.C. 966 ) CESSATION OF GOOD FAITH

1. The good faith of a possessor ceases only from such time as he becomes aware that his possession
infringes the rights of another.

2. Good faith ceases as soon as the defects of the possession have been notified to the possessor 1n the
wnt by which legal proceedings are commenced, A person who has usurped the possession of another
by violence is deemed to have acted 1n bad faith,

ARTICLE 971 (E.C. 967) CONTINUATION OF CHARACTER OF POSSESSION
Subject to proof to the contrary, possession continues to have the character that 1t had at the ume it
was acquired,
Effects of Possession. Acquisitive Prescription.
ARTICLE 972 (E.C. 968) EXTENT OF ACQUISITIVE POSSESSION

A person who has possession of a movable or immovable without being its owner, or of a real right
over a movable or immovable without a just title thereto may acquire the ownership of the thing or
the tide to the real right if his possession continues uninterrupted for fifteen years.

ARTICLE 973 (E.C. 969)  PRESCRIPTION IN CASE OF GOOD FAITH

1. When a person remains 1n possession, in good faith and by virtue of a just title, of an immovable
or of a real right over an immovable, the period of acquisitive prescription is five years,

2. Good faith 1s required only at the moment of conveyance of the right,

3, A just title is a document of title emanating from a person who is not the owner of the property
or the beneficiary of the right that it is desired to acquire by prescription, and must be duly transcribed.

ARTICLE 974 (E.C.9170) PRESCRIPTION AND WAQF PROPERTY

In any case waqf property and hereditary rights are only acquired by prescription by possession for
thirty-three years,
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ARTICLE 975 (E.C. 971) PRESUMPTION AS TO CONTINUANCE OF POSSESSION

Present possession, whose existence can be proved to have existed at an ascertained previous time, jg
et : i i s proved,
presumed to have existed during the intervening time unless the contrary is p

ARTICLE 976 (E.C. 972) CHANGE OF NATURE OF POSSESSION

1. No one can set up prescription contrary to his title: that is to say that no one may by himself and

1n his own interests change the cause and origin of his possession.

scription if the nature of his possession 1s changed

2. A person may, however, acquire a title by pre : |
dverse claim against the owner; but in

either by the act of a third party or if such person sets up an a
such a case prescription only runs from the date of such change.

ARTICLE 977 (E.C. 973) EXTINCTIVE PRESCRIPTION

Subject to the following provisions, the rules as to extinctive prescription, in so far as they are not
incompatible with the nature of acquisitive prescription, are applicable as regards the calculation of
the period of prescription, its suspension or interruption, claims as regards prescription in Court, the
renunciation of prescription and any agreement as to modification of the period.

ARTICLE 978 (E.C, 974)  SUSPENSION OF ACQUISITIVE PRESCRIPTION
Acquisitive prescription, whatever its period, 1s suspended if any cause exists for such suspension,
ARTICLE 979 (E.C. 975) INTERRUPTION OF ACQUISITIVE PRESCRIPTION

1. Acquisitive prescription is interrupted if the possessor abandons or loses possession even by the
act of a third party.

2. Prescription 1s not, however, interrupted by loss of possession if the possessor recovers possession
within a year or takes proceedings for the recovery of possession within that period,

Acquisition of Movables by Possession

ARTICLE 980 (E.C. 976)  POSSESSION IS PRESUMPTION OF JUST TITLE

1. A person in possession of a movable, of a real right over a movable or of a bearer warrant by

virtue of a just title becomes the owner thereof if at the moment he acquired possession he was of
good faith,

2. If he enters into possession in good faith and by virtue of a just title, in the belief that the thing
1s free of all charges and encumbrances, he acquires the thing free of such charges and encumbrances.

3. Subject to proof to the contrary, mere possession is a presumption of a just title and good faith,
ARTICLE 981 (E.C. 977) RECOVERY OF POSSESSION OF MOVABLE

1. A person who has lost or has been robbed of a movable or a bearer warrant, can within three

years ffom the date of the loss or the theft, bring an action to recover it from a third party in
possession, even if such third party is of good faith,

2. I.lWhen the thing lost or stolen is found in possession of a third party who bought it in good faith
on t:dced market, at a public sale or from a merchant selling similar articles, such third party is
en to recover from the person claiming restitution the price he paid for the thing,

Acquisition of Fruits by Possession

ARTICLE 982 (E.C.978) ACQUISITION OF FRUITS IN GOOD FAITH

1. A possessor acquires all fruits collected so long as he is of good faish.

2. Natural or industrial fruits are

deemed t .
Legal fruits are deemed to be col o be collected from the moment that they are separated

lected day by day,
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ARTICLE 983 (E.C.979) ACQUISITION OF FRUITS IN BAD FAITH

A possessor 1n bad faith is responsible for all the fruits that he has collected or that he has failed to
collect from the moment he became of bad faith, He may, however, claim refund of his expenses
in connection with the production of the fruits,

Recovery of Expenses

ARTICLE 984 (E.C.980) NECESSARY, ADVANTAGEOUS AND LUXURIOUS EXPENSES

1. The owner to whom the property is restituted must pay to the possessor all expenditure of a necessary
kind that he has incurred.

2. The provisions of Articles 928 and 929 (110) shall apply as regards expenditure of an advantageous
kind.

3. If the expenditure is of a luxurious nature, the possessor cannot claim repayment of any of such
expenditure. He may, however, remove works he has made, provided he restores the property to its
original condition, unless the owner prefers to keep the works upon payment of their break-up value.

(110) Articles 924 and 925 in E.C.

ARTICLE 985 (E.C. 981) EXPENSES AND SUCCESSION IN POSSESSION

A person who takes possession from a previous owner or possessor, may, if he establishes that he has
paid to such previous owner or possessor the expenditure incurred by him, demand repayment from the
person claiming ownership,

ARTICLE 986 (E.C. 982)  APPOINTMENT OF METHOD OF REPAYMENT

The Judge may, at the request of the owner, select the method which he considers suitable for the
repayment of the expenses referred to 1n the two preceding Articles, He may also order repayment
by periodical instalments, provided that the necessary security is supplied. The owner may free
himself from this obligation by paying in advance a sum equal to the amount of such instalments less
Interest calculated at the legal rate up to the date fixed for payment.

Liability in Event of Loss

ARTICLE 987 (E.C. 983) LOSS BY POSSESSOR IN GOOD FAITH

1. A possessor 1n good faith who has enjoyed the thing tn accordance with his presumed rights, 1s not
lLiable to pay any compensation on this account to the person to whom he must restitute the thing.

2. He is only liable for the loss or deterioration of the thing up to the amount of profit he has
received in consequence of such loss or deterioration.

ARTICLE 988 (E.C. 984) LOSS BY POSSESSOR IN BAD FAITH

If the possessor is a possessor in bad faith, he is liable for the loss or deterioration of the thing, even
fortuitous, unless he proves that such loss or deterioration would have occurred even 1f the thing has
been in the possession of the person claiming restitution.



154

Chapter 11
Rights Derived from the Rights of Ownership

Section I
The Right of Usufruct, the Right of User and the Right of Occupation

1. Usufruct

ARTICLE 989 (E.C. 985)  ACQUISITION OF RIGHT OF USUFRUCT
1. The right to usufruct may be acquired by a legal disposition, by presumption or by prescription,

2. Usufruct may be bequeathed by will to successive persons if the; are alive at the moinent of the
bequest; it may also be bequeathed to a child "en ventre

ARTICLE 990 (E.C. 986)  PROVISIONS AS TO RIGHT OF USUPFRUCT

The rights and obligations of a usufructuary are governed by the conditions imposed by the deed by
which the usufruct is created and by the provisions contained in the following Articles,

ARTICLE 991 (E.C.987) RIGHT TO ENJOYMENT OF FRUITS

The fruits of the property which is subject to the usufruct revert to the usufructuary, {n proportion to
the period of his usufruct, subject to the provisions of paragraph 2 of Article 897 (111).

(111) Art.993 in E.C.
ARTICLE 992 (E.C. 988)  USE OF THE PROPERTY

1. The usufructuary must use the property in the state in which he has received it and according to
the object for which it was intended; he must observe the rules of good management.

2. The owner may object to any use of the property that is unlawful or unsuitable to the nature of
the property. If the owner proves that his rights are endangered, he may demand security and if the
usufructuary does not provide such security or if, in spite of the objections of the owner, he continues
to use the property unlawfully or in a manner unsuitable to its nature, the Judge may take the property
from him and entrust it to a third party for its management; the Judge may also, in circumstances

of a serfous nature, declare the usufruct extinguished, without prejudice to the rights of third parties.

ARTICLE 993 (E.C. 989) OBLIGATIONS OF USUFRUCTUARY

L The usufructuary is liable, during the continuance of his enjoyment, for all normal charges in
respect of the property subject to the usufruct and all expenses for repairs incidental to its maintenance,

2, The owner {s obliged to pay abnormal expenses and the cost of heavy repairs which do not arlse
from any fault on the part of the usufructuary, but the usufructuary is bound to pay to the owner interest
on the amount expended by him in this respect, If the usufructuary has himself advanced the cost, he
is entitled to obtain repayment of the capital amount paid by him when the usufruct terminates,

ARTICLE 994 (E.C. 980) DILIGENCE IN PRESERVATION OF THE THING SUBJECT
TO USUFRUCT

1. The usufructuary must preserve the thing with the usual diligence of a normal man.,

2. He is responsible for the loss of the property even through nofault on his part, if he has delayed to
restitute the property to its owner after the termination of the usufruct,

ARTICLE 995 (E.C. 981)  NOTIFICATION TO OWNER

The usufructuary must give notice to the owner without delay if the property perishes, deteriorates or
requires major repairs the cost of which should be borne by the ownkr, or if it {s necessary to take

protectlve measures against an unforeseen danger, The usufructuary must also advise the owner if 8
third party claims to have a right over the property,
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ARTICLE 996 (E.C. 992 but para.1 varies somewhat)
MOVABLE SUBJECT TO USUFRUCT

1. When the property subject to the usufruct is a movable, an inventory must be made thereof and the
usufructuary must give security in respect thereof; if no security is given, the movable 1n question
shall be sold and the proceeds invested in public funds and the income thereof paid to the usufructvary.
or other measures may be taken as ordered by the Judge and the income taken therefrom paid to the
usufructuary (112).

(112) From "or other measures” is an addition to what is contained in the E.C.

2. A usufructuary who has given security may use such things as are consumable provided that he
replaces them when his usufruct comes to an end. The usufructuary 1s entitled to the natural increase
of flocks and herds, after replacing therefrom such animals as have perished accidentally.

ARTICLE 997 (E.C, 993) TERMINATION OF USUFRUCT

1. The usufruct terminates at the end of the time for which 1t was fixed. If not fixed, it is deemed
to have been created for the lifetime of the usufructuary, It ceases in any case upon the death of the
usufructuary even before the end of the fixed time.

2. When there are standing crops on the land which is subject to usufruct, at the end of the time fixed
for the usufruct or upon the death of the usufructuary, such land shall be left in possession of the
usufructuary or of his heirs until the crops are ripe for harvesting, but the usufructuary or his heirs shall
pay rent for that period.

ARTICLE 998 (E.C.994) LOSS OF PROPERTY SUBJECT TO USUFRUCT
1. Usufruct is extinguished by the loss of the property, but the usufruct 1s transmitted to any property

obtained in lieu of the property destroyed,

2, If the loss is not due to the fault of the owner, he is not bound to restore the property to its original
condition, but if he restores the property, the usufruct is re-created in favour of the usufructuary if the
loss was not imputable to him; in such a case paragraph 2 of Article 993 (118) applies.

(113) Art. 989 in E.C.

ARTICLE 999 (E.C.995 but merger not mentioned therein) EXTINGUISHMENT BY NON-USER

The right of usufruct is extinguished by non-user during a period of fiteen years; it is also extinguished
by merger.

2. The Right of User and Occupation

ARTICLE 1000 (E.C. 996 ) EXTENT OF RIGHT OF USER AND OCCUPATION

Subject to the conditions laid down in the deed by which the right is created, the extent of the right
of occupation is determined by the personal requirements of the beneficiary and of his family.

ARTICLE 1001 (E.C. 997) TRANSFER OF THE RIGHT

The right of user and the right of occupation may only be transferred to third parties by virtue of a
formal provision to that effect or for serious reasons,

ARTICLE 1002 (E.C. 998)  APPLICATION OF THE RULES AS REGARDS THE RIGHT OF
USUFRUCT 3

Subject to the preceding provisions, the rules as regards the right of usufruct apply to the right of user
and to the right of occupation, if they are not incompatible with the nature of these two rights.
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Section II
Lease of Land for Plantation of Trees (Mugharisah)

ARTICLE 1008 DEFINITION

“Mugharisah" is a contract under which an owner of 1and gives some of his land to another who
undertakes to plant thereon firmly rooted trees, the said contract being for a period agrecty, with
or approximate to the period required for the said trees to bear fruit, in consideration of that other
receiving a share in the said land.

ARTICLE 1004 VALIDITY OF CONTRACT

The contract of "mugharisah” cannot be created, even between the two contracting partics, except
by an authenticated document duly and legally registered in the Office of the Land Reglstry or
other office performing similar functions,

ARTICLE 1006 LOCAL CUSTOM TO BE APPLIED

If the contract of “mugharisah” does not mention the kind of trees to be planted and the manner
thereof, then this shall be in accordance with local custom.

ARTICLE 1008 EXPENSES TO BE PAID BY GRANTEE

Subject to any agreement to the contrary, the cost of purchase of the trees, of planting them, and
their cultivation and preservation falls upon the grantee.

ARTICLE 1007 RIGHT OF GRANTEE TO CULTIVATE THE LAND

Subject to any agreement to the contrary, the contract of "mugharisah™ does not deny to the grantee
the right to sew seeds or to plant vegetables or similar things upon the land, provided that he gives
a share of the produce to the owner as provided for by the rules of “hekr", or monopoly (114).

(114) See Articles 362 and 1013.

ARTICLE 1008 PERIOD WITHIN WHICH THE GRANTEE MUST COMMENCE
TO CARRY OUT HIS OBLIGATIONS

The contract shall be considered as a nullity and the grantee shall forfelt his rights thereunder if he
does not prepare the land and take up the obligations imposed upon him within a period of three
years from the date of the contract,

ARTICLE 1009 RIGHT OF GRANTEE TO OWNERSHIP OF LAND UPON WHICH
TREES PLANTED

1f the grantee fulfills the obligations imposed upon him by the contract and the trees bear fruit, the
grantee, at the expiration of the perfod provided for in the contract, or in accordance with custom,
shall become the owner of the share in the land apportioned to him or of the plot spectfically
designated and agreed upon in the contract,

ARTICLE 1010 ARBITRATION

If the number of trees planted is less than two-thirds of the number laid down In the contract, the
grantee shall not be entitled to his full share as agreed and the owner shall have the option of continuing
or resiliating the contract; in both cases the settlement of the dispute shall be entrusted [n a Board of
Arbitration composed of three members from among those having the necessary experience and integrity.
Two of the said members shall be elected by the two members already appointed. If there i
disagreement as to the appointment or if it is impossible for some reason for it to be made, then shall

the competent Court do so, The third member of the Board shall be
. th he
decisfon of the Board shall be final, ' PR

ARTICLE 1011 DESTRUCTION OF TREES PLANTED

1. 1f trees have been planted in accordance with the contract and they are destroyed by reason of

force majeure, the grantee is not bound to
, ) plant new trees in place all be
deemed that he has fulfilled his obligations, ¢ SHS ey S
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2, If for any reason a tree is destroyed some long time before it has grown and borne fruit, then
incumbent upon the grantee to replace it, save that the period agreed upon the contract shall be
considered as extended by the amount of time equivalent to that which preceded the destruction.

it s

ARTICLE 1012 APPLICATION OF ISLAMIC LAW

Recourse shall be had to Islamic Law as to "mugharisah” in the absence of other
applicable provisions.

Section III
Leases of Land for Cultivation (Mazara’ah and Musaqah)

ARTICLE 1013 DEFINITION OF CULTIVATION (MAZARA'AH)

1. "Mazara'ah” is a contract under which an owner of land delivers part of his land to anotber to plam

the same with seasonable cereals or vegetables in consideration of a share, in cash or in kind, in the
produce.

2. This share of the produce is called “hekr".
ARTICLE 1014 DEFINITION OF IRRIGATION (MUSAQAH)

1. "Musaqah” isacontract under which an owner of fully grown trees or of cultivated land delivers the
same to another who undertakes to water them until they bear fruit,

2. The grantee has thereby an acknowledged right to a determined share in the yield.
!

ARTICLE 1015 PERIOD OF CONTRACT OF "MUSAQAH" MUST BE DETERMINED
The contract of "musaqah” must fix the period thereof.
ARTICLE 1016 OBLIGATIONS OF CONTRACTING PARTIES

The grantee is bound to do everything necessary to fulfil the obligations imposed upon him by the
contract, but the cost of supplying animals, manure, electric power and such like shall be upon the
planter and the owner 1n proportion to each of their shares. The owner shall prepare and plant the wees,
dig wells, cisterns and such like works.

ARTICLE 1017 CUSTOM AND USAGE TO BE OBSERVED

In contracts of "mazara‘ah" and "musaqah" the special rules of local custom and usage shall be observed,
save where the same are incompatible with the law,

Section IV
Servitudes

ARTICLE 1018 (E.C. 1015 ) DEFINITION

A servitude is a right which limits the enjoyment of a property for the benefit of another property
belonging to another owner. A servitude may be imposed on State property in so far as it is not
incompatible with the use for which such property is intended.

ARTICLE 1019 (E.C. 1016 ) ACQUISITION OF SERVITUDES
L. The right to a servitude is acquired by a legal disposition or by inheritance.

2. Only apparent servitudes, including rights of way, can be acquired by prescription,
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CREATION OF APPARENT SERVITUDES BY INTENTION OF
ORIGINAL OWNER

%0 be created by the intention of the original owner (11d).

ARTICLE 1020 (E.C. 1017 )

1. Apparent servitudes may al

Y. An Intention of the original owner is deemed to exist when it is established, by any means of proofs,
that the owner of two separate properties has made between the two properties an apparent distinction,
thereby creating a relationship of subordination between them which would indicate the oxistence of a
servitude If the two properties belonged to different owners. If, in such a case, the two properties pay
{nto the hands of different owners without any change in their condition, a servitude {s deemed, (n the
absence of a clear condition to the contrary, to have been constituted to the benefit of or as a burden

on the two properties respectively,

(115) The words "intention of the original owner"™ are a translation of the Arabic "Takhsls
min al malik al asli” which are inspired by the term used in the French Civil Code
“destination de pere de famille”, "Destination" has the meaning of " a perpetuelle
demeure”. There must be something to show that the owner intended the status quo to

remain permanently.
ARTICLE 1021 (E.C. 1018 ) RESTRICTIONS ON RIGHTS OF OWNER OF PROPERTY

1. In the absence of an agreement to the contrary, if specific restrictions have been imposed limiting

* the right of the owner of a property to build freely thereon, such as the prohibition to build above a
certain height or on an area in excess of a specific area, such restrictions constitute servitude which are
burdens on the property concerned in favour of properties to whose benefit these restrictions have been
imposed,

2. Any breach of these servitudes gives rise to a claim for material redress, The Court may, however,
only grant damages if it considers that there are reasons for so doing.

ARTICLE 1022 (E.C. 1019) PROVISIONS RELATING TO SERVITUDES

Servitudes are governed by rules laid down in the deed by which they are created, by local custom and
by the following provisions.

ARTICLE 1023 (E.C. 1020 ) WORKS WHICH OWNER OF DOMINANT TENEMENT IS
ENTITLED TO CARRY OUT

1. The owner of the dominant: tenement is entitled to carry out the works necessary to use and preserve
his right of servitude; he must use his right in the least harmful manner possible,

2. New requirements of the dominant tenement cannot entail any increase in the burden of the
servitude,

ARTICLE 1024 (E.C. 1021) WHAT OWNER OF SERVIENT TENEMENT NOT OBLIGATED TO DO

In the absence of an agreement to the contraty, the owner of the servient tenement is under no

obligation to carry out work for the benefit of the dominant tenement, unless it {s an accessory wotk
necessitated by the normal use of the servitude,

ARTICLE 1025 (E.C. 1022) COST OF NECESSARY WORKS

L. In the absence of an agreement to the contrary, the cost of the necessary works for the use and
preservation of the servitude must be borne by the owner of the dominant tenement.

2. 1f the owner of the servient tenement is responsible for careying out these works at his own cost,

he has always the right to free himself of this burden by abandoning the servient tenement wholly o
in part to the owner of the dominant tenement.’

3. If the works also benefit the owner of the servien

{ t tenement, the cost of s on the two
parties in proportion to the profit, derived by each of them, Pt
ARTICLE 1026 (E.C. 1023) WORKS DIMINISHING USE OF SERVITUDE

L. The owner of the servient tenement h
as no right to do the ute
made of the servitude or to make it m 8! anything which will tend to diminish

ore inconvenient, He cannot, in parti her change the
condi » In particular, either ¢
ano:hion { Which the land was or change the Place originally fixed for the use of the servitude by



159

2, When, however, the place originally fixed has become such as to increase the burden of the
servitude or to cause the servitude to hinder the owner of the servient tenement making improvements
to the servient tenement, he may demand that the servitude be transferred to another part of the
property or to another property belonging to him or to a third party who consents thereto, provided that
the owner of the dominant tenement is able to exercise his rights of servitude in these new conditions
as easily as he was able to do before the change.

ARTICLE 1027 (E.C. 1024 ) DIVISION OF DOMINANT TENEMENT

1, If the dominant tenement is divided, the servitude continues to benefit each part thereof, provided
that the burden on the servient property is not increased,

2, If, however, the servitude only benefits one of the divided parts of the dominant tenement, the
owner of the servient tenement may demand that it ceases as regards the other parts.

ARTICLE 1028 (E.C, 1025 ) DIVISION OF SERVIENT TENEMENT
1. If the servient tenement is divided, the servitude continues to subsist in respect of each part thereof,

2. If, however, the servitude is not actually used and cannot be used on certain of these divided parts,
the owner of each of them may demand that it ceases as regards the part belonging to him,

ARTICLE 1029 (E.C. 1026 ) TERMINATION OF RIGHTS TO A SERVITUDE FOR SPECIAL
REASONS

Rights to a servitude cease to exist by the expiration of the period for which they were created, by the
total loss of the servient tenement or of the two properties by the same owner; the rights of the
servitude are, however, revived if the two properties cease, with retroactive effect, to be held jointly
by the same owner.

ARTICLE 1030 (E.C. 1027) TERMINATION OF SERVITUDES BY NON-USER

1. The rights to a servitude are extinguished by non-user for a period of fifteen years; if the
servitude is created for the benefit of a waqf property, this period shall be thirty-three years, The
manner of the exercise of a right of servitude may, as the servitude itself, be modified by prescription,

2. The user of the servitude by one of the co-owners in common of a dominant tenement interrupts
the prescription in favour of the other co-owners; in the same way, the suspension of prescription in
favour of one of these co-owners suspends prescription in favour of the others.

ARTICLE 1081 (E.C. 1028 ) TERMINATION OF SERVITUDE BY CHANGE OF CONDITIONS
1. The servitude ceases to exist if conditions so change that the right can no longer be used.

2, The servitude is revived if conditions are re-established insuch a way that the right can again be used,
unless the right of servitude has been extinguished by non-user.

ARTICLE 1032 (E.C. 1029 ) FREEING OF SERVIENT TENEMENT FROM SERV]JTUDE

The owner of a servient tenement may free himself wholly or partially of the servitude if the servitude
has lost all its utility for the dominant tenement or if its actual utility has been reduced out of
proportion to the burden imposed on the servient tenement,
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BOOK FOUR

Accessory Real Rights or Real Securities

Chapter I

Legal Mortgage (116)

(116) Mortgages and privileges are accessory real rights, i.e,, if the main obligations
be null the mortgage or privilege produces no effect.

ARTICLE 1083 HOW LEGAL MORTGAGE ARISES

The following are entitled to a legal mortgage :-
1. The seller of immovable property, upon the immovable property itself, to secure the performance
of the obligations resulting from the contract of sale;

2, Co-heirs, joint owners and other co-participants, for proper distribution of shares, on the share of
the immovables of the partitioners charged with such duty:

8, The State, upon the property of criminal offenders and of persons responsible for Civil Rights, in
accordance with the provisions of the Penal Code and the Criminal Procedure Code.
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Chapter 11

Mortgage by Agreement

Section I
The Constitution of Mortgages

ARTICLE 1034 (E.C. 1031 with addition) MANNER IN WHICH MORTGAGE IS CONSTITUTED

1. A mortgage can only be constituted by an authentic document (117) as provided for by the
Regulations as to Real Property.

(117) The words following in this paragraph are not contained 1n the E.C.
2. The costs of this authentic document are, in the absence of an agreement to the contrary, bome
by the mortgagor.
ARTICLE 1085 (E.C. 1082) MORTGAGOR OWNER OF PROPERTY AND WITH LEGAL
CAPACITY

1. The mortgagor may be the debtor himself or a third party who consents to mortgage his property
in the interests of the debtor,

2. In both cases, the mortgagor must be the owner of the mortgaged property and must have legal
capaclty to dispose of ft,

ARTICLE 1036 (E.C. 1083 ) IF MORTGAGOR NOT OWNER

1. 1f the mortgagor Is not the owner of the mortgaged property, the mortgage contract becomes valid
if ratified by the true owner of the property by an official deed. In the absence of ratification, the
mortgage is only effective from the time that the immovable becomes the property of the mortgagor.

2. A mortgage on property in expectancy is void.
ARTICLE 1037 (E.C. 1034 ) EXCEPTION

A mortgage constituted by an owner whose title to the property is subsequently annulled, resiliated,
abolished or ccases to exlst for any other reason, remains a valid mortgage in favour of the mortgagee
creditor {f he has acted in good falth at the time of the conclusion of the mortgage.

ARTICLE 1038 (E.C.1085) NATURE OF PROPERTY UPON WHICH MORTGAGE MAY BE
CONSTITUTED

1. In the absence of any provision of the law to the contrary, a mortgage can only be constituted on
immovable property (118) or upon a usufruct attached to immovable property.

(118) The words following in this paragraph are not contained in the E.C.

2. The mortgaged property must be marketable and capable of being sold by public auction; it must
be specifically and precisely described both as regards its nature and situation, and such description
must be contained efther in the deed constituting the mortgage or in a subsequent authentic document,
otherwise the mortgage s void,

ARTICLE 1039 (E.C.10836) ACCESSORIES OF MORTGAGED PROPERTY

In the absence of an agreement to the contrary, and without prejudice to the privilege provided for by
Article 1151 (118) attached to sums due to contractors or to architects, a mortgage extends to the
accessories of the mortgaged property which are considered to be immovable accessories, particularly
the servitudes, property forming part of the immovable as a result of the use to which it is put and to
improvements and other works which benefit the owner.

(119) Art.1148 in E.C.
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ARTICLE 1040 (E.C. 1087) PRODUCEOF THE PROPERTY

From the date of the transcription of the formal summons to pay: the fruxtf and revenues o I‘nz
mortgaged property shall be assimilated to the immovable and distributed in the same war 2x e rcs

of the property.

ARTICLE 1041 (E.C. 1038) MORTGAGE OF CONSTRUCTIONS OF LAND OF ANOTHEF

The owner of constructions erected on land belonging to a third party may grant a8 morgage oL e
constructions. In such a case, the mortgagee shall have a preferential claim for recovery of s nepr
on the price of the breakup value of the constructions if they are demolnhed and or the o
compensation paid by the owner of the land if he keeps the constructions in accordance Wil the s
of accession.

ARTICLE 1042 (E.C. 1089) MORTGAGE OF IMMOVABLE HELD IN COMMON

1. A mortgage granted by all the co-owners of an immovable held in common remains eSecrve
whatever may be the ultimate result of a partition of the immovable or of its sale by anchior swing
to impossibility of partition.

2. 1f one of the owners grants a mortgage on his undivided share or on a divided par of ar sTmIOTAT:
and as a result of the partition, a property other than the mortgaged property is anribmed 1o for, me
mortgage will be wransferred, with its degree of priority, to a portion of thus property egvalem ir vaiu=
to the value of the property formerly mortgaged, This portion will, upon petinon, be fixed or ar

order of the Judge. The mortgagee shall be bound, within ninety days of the norification of the
transcription of the partition made to him by any interested party, to proceed with a new imcrpnor
describing the portion of the property to which the mortgage has been ransferred. The mongage o
transferred shall not have any prejudicial effect on a mortgage already granted by all the co~owners

or on the privileges of co-partitioners,

ARTICLE 1043 (E.C. 1040 ) DEBTS WHICH MAY BE SECURED BY MORTGAGE

A mortgage may be granted to secure a conditional, future or contingent debt, and may also be
granted to secure an opened credit or the opening of a current account, provided that the amomm o
the debt secured, or the maximum account which such debt may attain, is fixed in the mormgape d=et.

ARTICLE 1044 (E.C. 1041) EXTENT OF SECURITY AND MORTGAGE

In the absence of 2 provision of the law or of an agreement to the contrary, every parn of the morEaget
{mmovable or immovables shall secure the whole of the debt, and each part of the debr is secred v
the whole of the morigaged immovable or immovables,

ARTICLE 1045 (E.C, 1042) RELATION OF MORTGAGE TO SECURED DEBT

1. In the absence of a provision of the law to the contrary, the mortgage cannot be separated o

the debt that it secures, but depends, both as regards its validity and as regards its extincnon, Tpor
the debt itself,

2. If the mortgagor is a person other than the debtor, he may, in additon to the defences that are

personal o him, avail himself of those which belong to the debtor as regards the debt: he keeps s
right notwithstanding the renunciation of the debtor

ARTICLE 1046 EXTENT OF VALIDITY OF INSCRIPTION
Inscription of (a mortgage upon) immovable pro retains its i period of fifieen yean,
but the effects thereof g s, fowrm fecti i

terminate f the inscription s not renewed before the expiry of that period (20)-
(120) As it now reads in Arabic there w

ould appear to be an in Article as prinsed. The wols
words in brackets have been inserted in the & s -

belief that they were intended but not printed.



Section 11
The Effects of a Mortgago

1. The Effects of a Mortgage as Between the Partiox
As Regards the Mortgagor

ARTICLE 1047 (E.C. 1048 ) DISPOSAL O MORTGAGED RopreRry

A mortgagor may dispose of the mortgaged property, but any dixporal of the property by him does
not affect the right of the mortgagee creditor,

ARTICLE 1048 (E.C. 1044 ) MANAGEMENT OP MORTGAGED PROPERTY

The mortgagor may carry on the management of the mortgaged property and collect the fruits
thereof until such time as they become incorporated in the fmmovable property,

ARTICLE 1049 (E.C. 1045 ) LEASE OF MORTGAGED PROPERTY

1. A lease entered into by a mortgagor cannot have effect agalnat a mortgagee unless such lease has
been given an established date before the transcription of the (ormal summons 1o pay, A lcase that has
not an established date before this transcription or that lias hoon entered (nto after the transcription of

the summons, without payment of the rent having been made in advance, will not have effect as

against a mortgagee, unless it may be consldered to fall within the category of acts of good management,

2. If the duration of the lease entered Into before the transcription of the summons exceeds nine years,
the lease has effect against the mortgagee only for nine years, unless [t was transcribed before the
inscription of the mortgage.

ARTICLE 1050 (E.C. 1046 ) RIGHT OF MORTGAGEE IN RESPECT OF RECEIPTS OR
ASSIGNMENTS OF RENTS IN ADVANCE

1. A receipt or an assignment of rent {n advance for a period not exceeding throe years is not valld as
against a mortgagee unless it has an established date prior to the transcription of the summons to pay.

2. If the payment or the assignment of rent s made for & period exceoding three ycars, [t will only be
valid as against a mortgagee if it has been transcribed before the Inseription of the mortgage, In
default of such transcription the period will be reduced to throe years, subject to the provisions of the
preceding paragraph,

ARTICLE 1061 (E.C, 1047 ) MORTGAGOR GUARANTOR OI' EFFECTIVENESS OF MORTGAGE

A mortgagor is the guarantor of the effectiveness of the mortgage, The mortgagee iay oppose any act
or omission that appreciably diminishes his security, and, in case of emergency, take all necessary
preservative measures and claim from the mortgagor the expenses Incurred In this respect,

ARTICLE 1052 (E.C. 1048 ) PERISHING OR DETERIORATION OF MORTGAGED PROPERTY

1, If the mortgaged property perishes or deterforates by the fault of the mortgagor, the mortgagee
may either claim adequate security or immediate payment of the debt,

2. If the loss or deterforation s not imputable to the mortgagor and the mortgagee does not agree
to leave his claim without security, the debtor may either furnish adequate security or pay the debt
in full before it falls due, In the latter case, {f the debt doch not carey Interest, the mortgagee has
only a right to an amount equal to the amount of his claim les the Interest calculated at the legal
rate from the date of payment to the date of maturity,

3. 1In all cases, if acts are done which may result In the loss of or deterloration to the mortgaged
property, or which may render the mortgaged property insufficient to secure the debt, the mortgagee
may apply to the Judge to order the cessation of such acts and the adoption of the necessary measures
to avoid the occurrence of the loss,
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TRANSFER OF MORTGAGE OF DETERIORATED OR LOST
PROPERTY

ARTICLE 1053 (E.C. 1049)

In the event of loss of or deterioration to the mortgaged property for any reason whatsoever, the
mortgage is transferred, in its order of rank, to any night obtained as a result of such loss or
deterioration, such as compensation, monies paid on account of 1nsurance or payments on account of

expropriation for public utility.
As Regards the Mortgagee

ARTICLE 1054 (E.C. 1050 ) RESTRICTION OF EXECUTION TO MORTGAGED PROPERTY

If the mortgagor is a person other than the debtor, only the mortgaged property, to the exclusion of

his other property, may be proceeded against and the mortgagor shall not, in the absence of an agreemen;
to the contrary, have the right to demand the sale of the debtor’s property before the sale of the
mortgaged property.

ARTICLE 1055 (E.C. 1051) EXECUTION UPON MORTGAGED PROPERTY

1. A creditor may, upon a summons to the debtor to pay, proceed, within the time allowed and
in accordance with the forms prescribed by the Code of Civil and Commercial Procedure, with the
expropriation and the sale of the mortgaged property.

2. If the mortgagor is a person other than the debtor, he may avoid any proceedings against him by

abandoning the mortgaged property, according to the procedure and the rules laid down for the
abandonment of an immovable by a third party holder.

ARTICLE 1056 (E.C. 10562) CONDITIONS FOR ACQUISITION OF MORTGAGED PROPERTY

1. Any agreement, even if entered into after the constitution of the mortgage, which authorizes the
creditor in case of non-payment of the debt on maturity to acquire the mortgaged property at a fixed
price, whatever that price may be, or to sell the mortgaged property without observing the formalities
prescribed by law, is void.

2. It may, however, be agreed, after the debt or one of the instalments of the debt has fallen due,
that the debtor transfers to the creditor the mortgaged property in payment of the debt,

2. The Effects of Mortgage as Regards Third Parties

ARTICLE 1057 (E.C. 1053 ) CONDITIONS AS TO INSCRIPTION AND NOTATION

1. Subject to the provisions 1aid down for bankruptcy, a mortgage shall be effective as against third
parties only if the deed or the judgment establishing the mortgage has been inscribed before third
parties have acquired real rights on the property.

2. The assignment of a right secured by an inscription, the right resulting from the legal or
contractual subrogation into the right and the assignment of priority in rank of an inscription in

favour of another creditor, are only enforceable as against third parties if they are inscribed in the
margin of the original inscription,

ARTICLE 1058 (E.C. 1054 ) PUBLICATION OF THE MORTGAGE

The inscription, its renewal, its radiation, the annulment of the radiation and all the effects thereof
are governed by the provisions of the law regulating the publication of real rights,

ARTICLE 1059 (E.C, 1055 ) COST OF INSCRIPTION

In the absence of an agreement to the contrary, the mortgage shall bear the cost of inscription, its
renewal and its radiation,

The Right of Preference and the Right of Tracing

ARTICLE 1080 (E.C. 1056) RELIANCE UPON RANK OF INSCRIPTION IN PAYMENT

Mortgagees will be paid before unsecured creditors out of the proceeds ,of sale of the mortgaged

property, or out of any monies obtained in substitution thereof, in the order of the rank of theit
Inscriptions, even when their inscriptions are entered on the same day,
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ARTICLE 1061 (E.C. 1057) FROM WHEN MORTGAGE RANKS

A mortgage ranks from the date of its inscription, even 1f it secures a conditional future or
contingent debt.,

ARTICLE 1062 (E.C. 1058 ) RESULTS OF INSCRIPTION

1. The inscription of a mortgage will have the effect of automaucally collocating and ranking with
the mortgage debt the cost of deed, of the inscription and of the renewal,

2. If the rate of interest 1s fixed in the deed, the inscription of the mortgage will have the effect of
collocating in the same rank as the mortgage debt the interest of the two years immediately preceding
the transcription of the formal summons to pay and the interest due since that date to the date of sale
by public auction, without prejudice to specific inscriptions made to secure other interest that has
already become due, which interest will take rank with effect as from the date of the registration of

such specific inscriptions, The transcription by one of the creditors of a formal summons to pay will
benefit all the other creditors,

ARTICLE 1063 (E.C, 1059 ) ASSIGNMENT OF RANK

A mortgagee may, within the limits of his secured debt, assign his rank in favour of another creditor
having a mortgage 1nscribed on the same property. The defences available against the first creditor,
with the exception of those connected with the extinction of his claim when that extinction occurs
after the assignment of the rank, can be raised against the second credutor,

ARTICLE 1064 (E.C. 1060 ) PERMISSIBILITY OF PROCEEDINGS OF EXPROPRIATION
AGAINST THIRD PARTY HOLDER

1. A mortgagee may, upon maturity of the debt, take proceedings for the expropriation of the
mortgaged property against a third party holder, unless this third party holder chooses to pay the
debt, redeem the mortgage or abandon the property.

2. Any person is deemed to be a third party holder who acquires in any way the ownership of the
property or any other real right over the property capable of being mortgaged, without being
personally responsible for the debt secured by the mortgage,

ARTICLE 1065 (E.C. 1061 ) PAYMENT OF DEBT BY THIRD PARTY HOLDER

A third party holder may, upon maturity of the debt secured by the mortgage, pay the debt and its
accessories including the costs of proceedings from the date of the formal summons, and will retain
this right up to the date of the sale by public auction. In such a case, he has a claim for all he has
paid against the debtor and against the former owner of the mortgaged property., He may also be
subrogated intg the right of the creditor who has been paid 1n full, with the exception of those rights
relative to guarantees furnished by a person other than the debtor,

ARTICLE 1066 (E.C.1062) MAINTENANCE OF INSCRIPTION

A third party holder must maintain the inscription of the mortgage to the benefit of which he is
subrogated to the creditor, and renew it, 1if necessary, until radiation of the inscriptions that existed,
at the time of the transcription of his title to the property.

ARTICLE 1067 (E.C.1068)  COMPELLING THIRD PARTY HOLDER TO PAY

L. 1If, by reason of his acquisition of the mortgaged property, the third party holder is debtor of a sum
due immediately for payment and sufficient to satisfy all the creditors whose rights are inscribed on
the property, each one of the creditors may compel him to pay his claim provided that his title deed
to the property has been transcribed.

2. If the debt owed by the third party holder 1s not yet due for payment, or is less than the debts due
to the creditors, or different from them, the creditors may, if they are all agreed, claim from the
third party holder payment of what he owes, up to the amount due to them, and payment will be
effected in accordance with the conditions on which he has agreed to pay 1n his original undertaking,
and at the time agreed upon for payment.

3. In neither case can the third party holder avoid payment to the creditors by abandoning the
property, but when payment has been made to the creditors the property is deemed t? be fre_e .Of all
mortgages and the third party holder has the right to call for radiation of the inscriptions existing
on the property.
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ARTICLE 1068 (E.C. 1064 ) PURGE OF PROPERTY FROM MORTGAGE

L The third party holder who has wanscrihed his title to the property may purge the property of any
mortgage inxcribed before the transceiption of his titde,

2. He can exercise this right even hefore the mortgagees have served upon the debtor a formal
:;mmom to pay, or have served upon the third party holder any summons, and he keeps this right
up to the date of the filing in Court of the conditions of sale of the property.

ARTICLE 1069 (E.C. 1086 ) MANNER IN WHICH PURGE TO BE CARRIED OUT

If the third party holder decides to proceed with the purge of the property, he must serve upon the
inscribed creditors, at their elected domiciles Indicated in tneir inscriptions, a summons containing
the following particulars 1=

(a) An extract of his title deed, setting out the particulars and the nature and date of the act of
disposition, the name and full and precise particulars of the previous owner 9f the property, the
situation and a detailed and precise description of the propesty,and, If the disposal is a sale, the

price and the charges, if any, that may be considered as part of the price;

(b) The date and number of the transcription of his title;

(c) The sum at which he values the property, even If the property is disposed of by sale: this sum
must not be less than the reserve price In the case of expropriation nor in any case less than the sum
remaining to be paid by the third party holder on the price of the property if the act of disposition was
a sale, If parts of the property are charged with separate mortgages, each part must be valued separately;

(d) A list of rights inscribed on the property before transcription of his tidle: this list shall contain
the date of the inscriptions, the amount of the Inscribed debts and the names of the creditors,

ARTICLE 1070 (E.C. 1068 ) OBLIGATION OF THIRD PARTY HOLDER TO NOTIFY HIS
READINESS TO PAY

The third party holder must, by the same summons, declate that he is prepared to pay off the
inscribed debts up to the amount at which he has valued the property: his offer need not be
accompanied by actual production of the money but must be an offer of a sum payable in cash,
whatever may be the date at which the inscribed debts become due.

ARTICLE 1071 (E.C, 1067 ) TIME FIXED FOR SALE OF PROPERTY

Every inscribed creditor and every surety of an inscribed debt has the right to apply for the sale of

the property which the third party holder wishes to purge, provided that his application is made within
thirty days of the date of the last formal summons, This perfod will be increased by the additional
time allowed for distance between the actual and the elected domicile of the creditor; this
additional time allowed for distance shall not exceed thirty additional days,

ARTICLE 1072 (E.C. 1068 ) HOW DEMAND FOR SALE 1S TO BE SUBMITTED

1. The application shall be made by a summons to the third party holder and to the former owner,
signed by the applicant or by his representative holding a spectal mandate for this purpose. The
applicant must deposit to the Treasury of the Court a sum which is sufficient to cover the cost of the
sale by auction, but he shall have no right to a refund of expenses advanced by him {f no higher
price than that offered by the third party holder s obtained as a result of the auction, The failure
to comply with any one of these conditions entalls the nullity of the application.

2. The applicant may not renounce his application without the consent of all the inscribed creditors
and all the sureties,

ARTICLE 1078 (E,C. 1069 ) PROCEDURE WHEN APPLICATION FOR SALE MADE

L When an application is made for the sale of a property, the formalities 1aid down for compulsory
expropriation must be followed, The sale shall take place at the request of either the applicant or
of the third party holder, whoever shall have more Interest in expediting the sale, The applicant
must mention in the notices of sale the price at which he has valued the property,

2. The purchaser by auction is 1{able,
and the cost of formalities forthe purge,
of his deed, of fts transcription and the ¢

ARTICLE 1074 (E.C. 1070)

In addition to the payment of the price of the adjudication
to refund to the third party holder who is dispossessed the cost
ost of the summons served by him,

IF NO DEMAND FOR SALE MADE

1f
the sale of the property fs not applied for within the period and In accordance with the procedure
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1aid down, the ownership of the property, frecd from all inscriptions, shall be vested finally on the
third party holder if he pays the sum at which he has valued the property to the creditors whose rank
entitled them to payment, or if he deposits this sum in the Treasury of the Court,

ARTICLE 1075 (E.C, 1071)  ABANDONMENT OF MORTGAGED PROPERTY AND
APPOINTMENT OF RECEIVER

1. The abandonment of the mortgaged property is made by a declaration submitted to the Registrar
of the competent Court of First Instance by the third party holder who must apply for the entry of
his declaration in the margin of the transcription of the formal summons to pay and who must, within

five days from the date of the declaration, notify the abandonment to the creditor who is conducting
the proceedings of expropriation,

2. The party who has most interest to expedite the sale may apply to the Judicial Authority for the
nomination of a receiver against whom the proceedings of expropriation may be taken, The third
party holder, if he applies, will be appointed receiver,

ARTICLE 1076 (E.C. 1072) SUMMONS TO THIRD PARTY HOLDER BEFORE EXPROPRIATION

If the third party holder does not opt for payment of the inscribed debts, the purge of the property or
the abandonment of the property, the mortgagee can only take expropriation proceedings against him,
in accordance with the provisions of the Civil and Commercial Procedure Code, after he has summoned
him to pay the debt become due or to abandon the property, This summons shall be notified after

or at the same time as the summons to pay is served on the debtor,

ARTICLE 1077 (E.C. 1078 ) RIGHT OF THIRD PARTY HOLDER TO RAISE DEFENCES
WHICH CAN BE RAISED BY DEBTOR

1, The third party holder who has transcribed his title deed and who was not a party to the proceedings
in which judgment was given against the debtor to pay the debt, may, if the judgment was

subsequent to the transcription of his title, raise the defences which could have been raised by the
debtor,

2. He may, in any case, raise defenceswhich the debtor still has the right to raise after the judgment,
ARTICLE 1078 (E.C. 1074 ) THIRD PARTY HOLDER MAY TAKE PART IN AUCTION

The third party holder may take part in the auctfon on condition that he does not offer a price lower
than the sum that he still owes on the price of the property which is being sold.

ARTICLE 1079 (E.C. 1075 ) ACQUISITION OF PROPERTY BY THIRD PARTY HOLDER
AT AUCTION

If the mortgaged property is expropriated, even after proceedings for purge or abandonment have
been taken and the third party holder acquires the property at the auction, he will be deemed to be
the owner of the property by virtue of his original title deed and the property will be purged of all
inscriptions if he pays the price for which he acquired the property at the auction or if he deposits
the price in the Treasury of the Court,

ARTICLE 1080 (E.C. 1076 ) ACQUISITION OF PROPERTY AT AUCTION BY PERSON
OTHER THAN THIRD PARTY HOLDER

If, In the preceding cases, a person other than the third party holder acquired the property at the
auction, he will hold his right by virtue of the judgment of adjudication from the third party holder,

ARTICLE 1081 (E.C. 1077 ) RIGHT OF THIRD PARTY HOLDER TO EXCESS IN SALE
PRICE AT AUCTION

If the price at which the property is sold by auction exceeds the total of the sums due to the
inscribed creditors, the difference in excess belongs to the third party holder; and the mortgagee
creditors of the third party holder may be paid out of his excess,

ARTICLE 1082 (E,C, 1078 ) RE-VESTING OF REAL RIGHTS IN THIRD PARTY HOLDER

Servitudes and other real rights that the third party holder had on the property before he acquired the
property are re-vested in him.
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ARTICLE 1083 (E.C. 1079) RESTITUTION OF FRUITS AFTER SUMMONS TO PAY OR
ABANDON PROPERTY

The third party holder is liable to restitute the fruits of the mortgaged property from the date he has
been summoned either to pay or to abandon the property. If legal proceedings are abandoned within
three years, he has only to account for the fruits as from the day that a new summons is served on him,

ARTICLE 1084 (E.C. 1080 ) RIGHT OF THIRD PARTY HOLDER OF ACTION FOR WARRANTY

L The third party holder has, against his preceding owner, a right of action for warranty to the extent
that a successor in title has against the person from whom he has acquired the ptoperty for valuable
consideration or as a gft,

2. He has also a nght of action against the debtor for payment of any sums paid by him, for any reason
whatsoever, in excess of the amount due him in accordance with this title deed, He is subrogated into
the rights of the creditors discharged by him particularly into the guarantees furnished by the debtor,
but not into those furnished by a party other than the debtor,

ARTICLE 1085 (E.C. 1081 ) RESPONSIBILITY OF THIRD PARTY HOLDER FOR DETERIORATION

The third party holder is personally liable towards creditors for any deterioration caused to the
immovable by his negligence.

Section III
Extinguishment of the Mortgage

ARTICLE 1086 (E.C. 1082 ) EXTINGUISHMENT OF MORTGAGE BY EXTINGUISHMENT
OF SECURED DEBT

The mortgage is extinguished when the secured debt is extinguished; it is revived, together with the
debt, if the cause by reason of which it was exunguished disappears, without prejudice, however, to
the rights acquired by a third party in good faith in the interval between the extinguishment of the
right and its revival,

ARTICLE 1087 (E.C, 1083) EXTINGUISHMENT OF MORTGAGE BY PURGE

When the formalities of 2 purge are carried out, the mortgage by agreement is definitely extinguished
even if the ownership of the third party holder who proceeded with the purge disappears for any cause
whatsoever,

ARTICLE 1088 (E.C. 1084 ) EXTINGUISHMENT OF MORTGAGE AS RESULT OF
COMPULSORY SALE

Whean the mortgaged property is sold by public auction as a result of compulsory expropriation
proceedings taken against either the owner, the third party holder or the receiver to whom the
abandoned property was delivered, the mortgage rights encumb'ering the property are extinguished
by the deposit of the purchase price or by payment thereof to the {nscribed creditors who, by virtue
of their rank, are entitled to receive payment of their claims out of that price,
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Chapter III

Judgment Charges upon Immovable Property

Section I
Constitution of Judgment Charge

ARTICLE 1089 (E.C. 1085 with omission of para, 2 thereof)

JUDGMENT CHARGE ON IMMOVABLE PROPERTY BY VIRTUE OF
ENFORCEABLE JUDGMENT

Every creditor who has obtained an enforceable judgment rendered on the merits of the case fn which
the debtor is condemned to a liquidated amount, may, if he is of good faith, obtain as security for

his claim in principal, interest and costs, a Judgment charge over the immovable property of his
debtor,

ARTICLE 1090 (E.C. 1086 ) JUDGMENT OF FOREIGN COURT OR ARBITRATION AWARD

A judgment charge cannot be obtained by virtue of a judgment rendered by a foreign Court or by
virtue of an arbitration award until the judgment or the award has been made enforceable.

ARTICLE 1091 (E.C, 1087) JUDGMENT CHARGE BY VIRTUE OF JUDGMENT OF
COMPROMISE OR BY AGREEMENT

A judgment charge may be obtained by virtue of a judgment confirming a compromise or an agsreement
between the parties, but not by virtue of a judgment rendered as to the validity of 2 signature,

ARTICLE 1092 (E.C. 1088) UPON WHAT JUDGMENT CHARGE MAY BE OBTAINED

A judgment charge may only be obtained on one or more specific immovables belonging to the
debtor at the time of the inscription of this right and capable of being sold by public auction.

ARTICLE 1093 (E.C. 1089) PROCEDURE TO BE FOLLOWED

L A creditor who wishes to obtain a judgment charge on the immovable property of his debtor must
submit an application to the President of the Court of First Instance in the District in which the
immovable property on which he desired to obtain the charge is situated,

2. An authenticated copy of the judgment or a certificate by the Office of the Clerks of the Court
containing the operative part of the judgment must be annexed to the application which will contain
the following particulars;

(a) The creditor’s surname, first name, profession, actual place of abode, and elected domicile
within the town in which the Court is situated ;

(b) The sumame, first name, profession and place of abode of the debtor;

(¢) The date of the judgment and designation of the Court that rendered the judgment;

(d) The amount of the debt, If the debt mentioned in the judgment is not a liquid amount, the
President of the Court may liquidate it provisionally and fix the amount for which a judgment
charge may be obtained;

(e) An exact and precise description of the immovable properties, their situation, together with
documents establishing their value,

ARTICLE 1094 (E.C. 1090 ) ORDER FOR JUDGMENT CHARGE
L The President of the Court will record his order for a judgment charge at the foot of the applicatlon,

2. The President of the Court should, however, in giving an order for a judgment charge, take Into
consideration the amount of the debt and the approximate value of the immovable properties set out
in the application, and should, if necessary, restrict the judgment charge to some or one of these
immovables, or to a part in an immovable if he considers that this is sufficient to secure the
principal of the debt, the interest thereon and the cost thereof due to the creditors,
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ARTICLE 1095 (E.C. 1091) NOTIFICATION OF ORDER

Upon the same day as the order authonizing the judgment charge is rendered, the Office of the Tlaris
of the Court must notify it to the debtor, endorse it on the authenticated copy of the judgmert cr or.
the certificate annexed to the application for a judgment charge, and inform the Office of the Clerks
of the Court that has rendered the Judgment so that they may endorse the order on any other copy of
the judgment or any other certificate that will be delivered to the creditor.

ARTICLE 1096 (E.C. 1092 ) APPEAL BY DEBTOR

1. The debtor may lodge an appeal against the order authorizing the judgment charge either tefore
the Judge who has given the order or before the Court of First Instance,

2. An endorsement must be made, in the margin of the inscription, of any order or of any judgmert
annulling the order which has authorized the judgment charge.

ARTICLE 1097 (E.C. 1098 ) RIGHT OF CREDITOR TO APPEAL

If, either at the time of the application or as result of an appeal by the debtor, the President of the
Court rejects the application of the creditor for a judgment charge, the creditor may appeal to the
Court of First Instance against the order rejecting the application,

Section II

The Effects of a Judgment Charge, its Reduction and Extinguishment

ARTICLE 1098 (E.C. 1084 ) RIGHT TO APPLY FOR REDUCTION

1. Any interested party may apply for the reduction of the judgment charge to reasonable proportions,
if the value of the immovable properties charged herewith is in excess of the amount which is
sufficient to secure the debt.

2. The reduction of the judgment charge may be operated either by way of restriction of the
charge to one part of the immovable or immovables on which it is inscribed or by the transfer of
the charge to another immovable the value of which adequately secures the debr,

8. The costs required for carrying out the reduction, even if made with the consent of the creditor,
are payable by the person who has applied for the reduction,

ARTICLE 1099 (E.C. 1085 ) APPLICATION OF PROVISIONS AS TO MORTGAGES BY
AGREEMENT TO JUDGMENT CHARGES

A creditor who has obtained a judgment charge has the same rights as a mortgagee who has obtained
a mortgage, Subject to any special provision of the law, the judgment charge is governed by the
same provisions as a mortgage, especially as regards its inscription, its renewal, its radiation, the
indivisibility of the right, its effect and its extinguishment,
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Chapter IV

Pledge
Elements of a Pledge

ARTICLE 1100 (E.C. 1096 ) DEFINITION

Pledge is a contract by which a person undertakes as security for his debt or that of 2 third party, to
hand over to the creditor or to a third person chosen by the parties, a thing over which he constitutes,
in favour of the creditor, a real right, and by which the creditor is allowed to retain the thing
pledged until repayment of the debt and to obtain payment of his claim out of the price of such thing,

no matter in whose hands 1t may be, in preference to unsecured creditors and to creditors following
him in rank,

ARTICLE 1101 (E.C.1097) THINGS WHICH MAY BE SUBJECT OF PLEDGE

Only movables or immovables which can be sold independently by public auction may be the
object of a pledge.

ARTICLE 1102 (E.C.1098) PROVISIONS APPLICABLE TO PLEDGE

The provisions of Article 1036 and of Articles 1043-1045 (121) relating to mortgage are applicable to
pledge.

(121) Articles 1033 and 1040-1042 in E.C.

Section I1

The Effects of a Pledge

1. As Between the Contracting Parties
Obligations of the Pledgor

ARTICLE 1108 (E.C.1099) OBLIGATION TO DELIVER PLEDGE

L. The pledgor is bound to deliver the thing pledged to the creditor or to the third person chosen by
the contracting parties to hold the thing.

2. Provisions relating to the obligation as to delivery of a thing sold apply to the obligation as to
delivery of a thing pledged.

ARTICLE 1104 (E.C. 1100 ) RETURN OF THING PLEDGED

The pledge is extinguished if the thing pledged returns into the hands of the pledgor, unless the
pledgee proves that the return took place for a reason that was not intended to extinguish the pledge,
subject always to the rights of third parties.

ARTICLE 1105 (E.C. 1101) GUARANTEE OF PLEDGE AND ITS EFFICACY BY PLEDGOR

The pledgor guarantees the pledge and its efficacy. He must not do anything which diminishes the
value of the thing pledged or prevents the creditor exercising his rights derived from the contract.
The pledges may, in case of urgency, take at the cost of the pledgor all necessary measures for the
preservation of the thing pledged.

ARTICLE 1106 (E.C.1102) DETERIORATION OR DESTRUCTION OF THING PLEDGED

1. A pledger guarantees the thing pledged against loss or deterioration when such loss or deterioration
is due either to his negligence or to force majeure.
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122) relating to the loss or deterioration of mortgaged

{ { Articles 1052 and 1053 (
gl creditor to any rights or property that have replaced the

property and to the transfer of the right of the
mortgaged property, apply to pledge.

(122) Articles 1048 and 1049 in E.C.
Obligations of the Pledgee

ARTICLE 1107 (E.C. 1103) OBLIGATION TO ENSURE SAFETY OF THING PLEDGED

If the pledgee takes delivery of the thing pledged, he must use for its preservation and maintenance
the care expected from a reasonable person, He must answer for its loss or deterioration unless he
can show that they were due to a cause not imputable to him,

ARTICLE 1108 (E.C. 1104 ) PRODUCE OF THING PLEDGED
1. The pledgee may not derive any gratuitous advantage from the thing pledged.

2. He must, in the absence of an agreement to the contrary, make the thing pledged render all the
fruits that it is capable of producing.

3. The net revenue and the benefit that he obtains from the use of the thing pledged, must be applied
in reduction of the debt even before it falls due: such revenue or benefit shall be imputed in the first
place to expenses he has incurred for the preservation of and repairs to the thing pledged, then to
expenses and interest, and then to the capital amount of the debt.

ARTICLE 1109 (E.C. 1105 ) PRODUCE IN PLACE OF INTEREST

1. If the thing pledged produces fruits or revenue, and the parties have agreed to substitute these
fruits or revenue in whole or in part for interest, such an agreement will be valid to the extent that
it does not exceed the maximum conventional rate of interest authorized by the law.

2. If the parties have not agreed that the fruits will be substituted for interest, and have not fixed
the rate of interest, the interest will be fixed at the legal rate, provided that it does not exceed the
amount of the fruits, If the parties have not fixed a date for payment of the secured debt, the

creditor can only demand payment of his claim by a deduction from the fruits, subject to the right
of the debtor to pay off his debt at any time he chooses to do so.

ARTICLE 1110 (E.C. 1106 ) MANAGEMENT OF THING PLEDGED BY PLEDGEE

1. The pledgee shall manage the thing pledged and shall use in such management the care expected
from a reasonable person. He may not, without the consent of the pledgor, change the method of

exploitation of the thing pledged and is bound to advise the pledgor immediately of any matter that
requires his intervention,

2. If the pledgee misuses this right or is guilty of bad management or gross negligence, the pledgor
shall have the right to demand that the thing be placed in judicial deposit or to claim resitution of
the thing against payment of his debt, In the latter case, if the secured debt is not subject to interest
and {s not yet due for payment, the creditor will only be entitled to a sum equal to the amount of the
debt, less interest at the legal rate from the date of payment to the date of maturity,

ARTICLE 111 (E.C. 1107) RETURN OF THING PLEDGED
A pledgee must, upon receipt of his debt and the accessories, expenses and compensation for losses
attached thereto, restitute the thing pledged to the pledgor,

ARTICLE 1112 (E.C.1108 but Articles mentioned therein are 1050 and 1052)
APPLICATION OF PROVISIONS AS TO MORTGAGES BY AGREEMENT

The provisions of Article 1054 relating to the responsibility of a mortgagor who is not the debtor, and

the provisions of Article 1056 relating to appropriation in case of non-payment and to sale without
recourse to legal formalities, apply to pledge.
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2. As Regards Third Parties

ARTICLE 1118 (E.C.1109) VALIDITY OF PLEDGE AS AGAINST THIRD PARTIES

1. The thing pledged must be held by the pledgee or by the third party chosen by the parties to
make the pledge valid as against third parties.

2. The thing pledged may secure several debts.

ARTICLE 1114 (E.C.1110) RIGHT OF RETENTION OF THING PLEDGED

1. Pledge confers upon the pledgee the right to retain the thing pledged against any other person,
subject to the rights of third parties which have been preserved in accordance with the law.

2, If the pledgee loses possession of the thing unknowingly or against his will, he has the right to
reclaim the thing from any other person in accordance with the provisions of the law as tu
possession.

ARTICLE 1115 (E.C. 1111 but Article therein mentioned in para.e. is 230)
RESULTS OF PLEDGE ASREGARDS CAPIT AL AND EXPENSES

A contract of pledge secures not only the capital of the debt, but also and in the same rank:
(a) Expenses of a necessary kind incurred for the preservation of the thing pledged;
(b) Compensation for losses resulting from defects in the thing pledged;
(c) The cost of the contract of loan, of the contract of pledge and of its inscription, if any;
(d) The costs incurred for the enforcement of the pledge;

(e) All interest that has fallen due, subject to the provisions of Article 233.

Section 111
Extinguishment of Pledge

ARTICLE 1116 (E.C. 1112) EXTINGUISHMENT OF PLEDGE BY EXTINGUISHMENT OF
DEBT SECURED

A right of pledge is extinguished as a result of the extinguishment of the secured debt; it is revived
with the debt if the cause of the extinguishment of the debt disappears, without prejudice to the rights
of third parties in good faith legally acquired in the interval between the extinguishment and the revival
of the right of pledge.

ARTICLE 1117 (E.C. 1118) OTHER REASONS FOR EXTINGUISHMENT

A right of pledge is also extinguished by one of the following causes :

(a) The renunciation of the right by the pledgee if he has the legal capacity to liberate the debtor

of the debt, The renunciation may result tacitly if the creditor voluntarily gives up the thing pledged
or if he agrees without reserve to its alienation. If, however, the thing pledged is charged with a right
in favour of a third party, the renunciation of the pledgee is only valid as regards such third party if
such third party consents;

(b) The union of the right of pledge and that of ownership of the thing pledged in one and the same
person;

(c) The loss of the thing pledged or the extinguishment of the right given in pledge.
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Section IV
Certain Kinds of Pledge

1. Pledge of an Immovable

ARTICLE 1118 (E.C. 1114)  VALIDITY OF PLEDGE OF IMMOVABLES AS AGAINST
THIRD PARTIES

A pledge of an immovable is only valid as against third parties if, in addition to delivery of the
pledged immovable to the pledgee, the contract of pledge is inscribed. The provisions governing
the inscription of a mortgage apply to the inscription of pledge of an immovable.

ARTICLE 1119 (E.C, 1115)  LEASE OF PROPERTY TO PLEDGOR

A pledgee of an immovable may lease the immovable to the pledgor without the contract of pledge
being less valid as against third parties, If the lease is agreed to in the contract of pledge, it must
be mentioned in the inscription of the pledge, but if the lease is agreed to after the pledge, it must
be noted in the margin of that inscription, Notation 1s not necessary if the lease is tacitly renewed,

ARTICLE 1120 (E.C. 116 )  PLEDGEE MUST ENSURE MAINTENANCE OF THING PLEDGED

1. A pledgee of an immovable must provide for the maintenance of the immovable, pay the expenses
necessary for its preservation, the annual taxes and charges, and deduct the amount of these expenses
from the fruits he has collected or obtain repayment from the price of the immovable in the rank of
privilege accorded by law to such expenses.

2, He may free himself of these obligations by abandoning his right to the pledge.

2. Pledge of a Movable

ARTICLE 1121 (E.C. 1117) NECESSITY FOR WRITTEN CONTRACT OF PLEDGE

A pledge of a movable is only valid against third parties if, in addition to the delivery of the movable
pledge, it is constituted by a written contract adequately setting out the amount of the secured debt
and the object of the pledge and having an established date, The rank of the secured creditor will

be fixed in accordance with such established date.

ARTICLE 1122 (E.C. 1118)  PROVISIONS APPLYING TO EFFECTS OF PLEDGE OF MOVABLE

1. The rules relating to the effects of possession of material movables and bearer securities apply to
the pledge of a movable.

2. A pledgee in good faith may, in particular, avail himself of his right of pledge even if the pledgor
was not qualified to dispose of the thing pledged. On the other hand, a third party holder in good

faith, even after the date of the pledge, may avail himself of the right he has acquired over the thing
pledged.

ARTICLE 1123 (E.C. 119)  SALE OF PLEDGE IN DANGER OF PERISHING OR DETERIORATING

1. If the thing pledged appears to be in danger of perishing, deteriorating or diminishing in value, 0
such an extent that there is a danger that it will not suffice to secure the claim of the pledgee, and the
pledgor does not apply for the restitution of the thing in exchange for another thing, either the pledgee
or the pledgor may apply to the Judge for authority to sell the thing pledged by public auction or at

its value at the time on the stack exchange or on the market,

2. The Judge shall, when authorizing the same, make an order as to the deposit of the price; in such
a case the right of the creditor is transferred from the thing pledged to the price thereof.

ARTICLE 1124 (E.C. 120) OCCURRENCE OF SUITABLE OPPORTUNITY FOR SALE OF PLEDGE
If a suitable occasion presents itself for the sale of the thing pledged and the sale is advantageous, the
pledgor may, even before the maturity of the debt, apply to the Judge for authority to sell the thing.

The Judge, { ‘ 3
i ;:cge when authorizing the sale, will fix the conditions and make an order as to the deposit of
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ARTICLE 1125 (E.C. 121)  SALE OF PLEDGE WHEN DEBT LUE Kb pATIAENT

1. The pledgee may, upon failure of payment of the debt, apply w the Judge fo

: J T antonty w sell te
thing pledged by public auction or at its value at the time on the stock exe d

hange or on the marker,
2. The pledgee may also apply to the Judge for an order authorizin
pledged in payment of the debt, the value thereof being charged ag
estimate by experts,

2 him to appropriate the tung
alngt hirn in aLcordance with 2o

ARTICLE 1126 (E.C. 1122) EXTENT OF APPLICATION OF PREVIOUS PROVISIONS

The preceding provisions apply, in so far as they are not incompatible either with provisions of
commercial laws or provisions relating to institutions authorized to lend money on pledge, or with the
laws and regulations governing special cases as to the pledge of movables,

3. Pledge of Debts

ARTICLE 1127 (E.C.1123) VALIDITY OF PLEDGE OF DEBT AND ITS PANK

1. A pledge of a debt is only valid as regards the debtor upon notification to or or acceptance by
the debtor of the pledge, as provided for in Article 292 (123).

(128) Art.305 in E.C.

2. The pledge is only valid as against third parties if the pledgee holds the title of the pledged debt.

The rank of the pledge is fixed as at the established date of the notification or of the acceptance of
the pledge,

ARTICLE 1128 (E.C, 1124 ) PLEDGE OF BONDS

Nominative bonds and bonds payable to order may be pledged in accordance with the special procedure
prescribed by law for the transfer of such bonds, provided that it is stated that the transfer is made by way
of pledge; the contract of pledge is completed without notification being necessary,

ARTICLE 1129 (E.C. 1125 ) DEBTS WHICH MAY NOT BE PLEDGED

A debt which cannot be assigned or attached cannot be pledged.

ARTICLE 1180 (E.C. 1126 ) RIGHT OF PLEDGEE TO COLLECT INTEREST ON PLEDGED DEBT

L. In the absence of an agreement to the contrary, the pledgee has the right to collect interest on the
pledged debt which falls due after the constitution of the pledge. He has also the right to collect
periodical payments appertaining to the pledged debt upon condition that he sets off the amounts so
collected by him first against expenses, then against the interest and then against the capital of the
of the debt secured by the pledge.

2. A pledgee is bound to look to the protection of the pledged debt, If he has the right to collect
any part of the debt without the intervention of the pledgor he is bound to collect such part of the debt
at the time and place fixed for payment and immediately inform the pledgor thereof.

ARTICLE 181 (E.C. 1127 ) DEFENCES AVAILABLE TO BEBTOR

The debtor of a debt given 1n pledge may set up against the pledgee the defences relative to the )
validity of the debt secured by the pledge as well as those detences he may have against his own creditor,
10 the extent that.an assigned debtor may set up defencesagainst the assignee in the case of an
assignment of debt,

ARTICLE 182 (E.C, 1128 ) PLEDGED DEBT FALLING DUE BEFORE ACTUAL DEBT
' SECURED BY PLEDGE

L If the pledged debt falls due for payment before the actual debt secured by the pledge, the debtor "
must discharge his debt to the pledgee and the pledgor jointly: The pledgee and the pledgor may h:ac
demand the debtor to deposit the amount paid by him, in which case the pledge is wransferred to t
amount so deposited,

2. The pledgee and the pledgor must, without prejudice to the rights of the secured crcdlun; co-t:p;;aw
together for the investment of the amount paid by the debtor to the best advantage of the pledgor,
they must immediately constitute a new pledge in favour of the pledgee.
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ARTICLE 1138 (E.C.1129) FALLING DUE OF DEBT AND SECURED DEBT AT SAME TIME

If the pledged debt and the secured debt fall due, the pledgee who has not been paid may collect the
debt pledged up to the amount due to him and demand that the debt be sold or be allocated to him In

accordance with the provisions of Article 1125, para.2 (124).
(134) Art.1121, para.2 inE.C.
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Chapter V

Privileged Rights

Section I

General Provisions

ARTICLE 1134 (E.C., 1130) DEFINITION

1. A privilege is a right of preference granted by law to a particular right by reason of its quality (125).

(126) Compare Article 983 of the Quebec Civil Code as follows:

"A privilege is a right which a creditor has of being preferred to other creditors according to the
origin of his claim,..”

2. No right is privileged except by virtue of a provision of the law,
ARTICLE 1180 (E.C, 1131) RANK OF PRIVILEGE

1, The rank of a privilege is fixed by law; In the absence of a formal provision of the law fixing the
preferential rank of a privileged right it ranks after any other privilege provided for in this Chapter,

2. In the absence of a provision of the law to the contrary, privileged rights of the same rank will be
pald ratcably,

ARTICLE 1136 (E.C. 1132 ) GENERAL AND SPECIAL PRIVILEGE

General privileges extend to all movable and immovable property of the debtor, Special privileges
are limited to a specific movable or immovable only (126).

(126) Compare Article 1080 of the Quebec Civil Code as follows:
"Whoever incurs a personal obligation, renders liable for its fulfilment all his property, movable

and fmmovable, present and future, except such property as is especially declared to be exempt from
seizure, "

ARTICLE 1137 (E.C, 1183 ) PRIVILEGE UPON MOVABLE
1, A piivilege cannot be set up against the holder in good faith of a movable.

2, A lemor of an immovable and an hotel proprietor are deemed, in so far as this Article applies, to

be holders of furniture used in the leased premises and of effects brought into the hotel by travellers
respectively,

3. If & creditor has reasonable grounds to apprehend that movables charged with a privilege in his
favour will be misappropriated, he may apply for them to be placed in judicial custody.

ARTICLE 1138 (E.C. 1184 )  PRIVILEGE UPON IMMOVABLES

1. Provisions of the law relating to mortgages are applicable to prlvfleged rights over immovable
property In so far as they are not incompatible with the nature of these rights, The provisions relating
1o purge, to inscription and the effects of inscription, and to renewal and radiation of inscription, are
in particular applicable to privileges over immovables,

2, General privileges, however, even over immovables, are not subject to publication nor do they
Blve a right of tracing the property into the hands of subsequent holders, Privileges over immovables
focuring sumi due to the State Treasury are also not subject to publication. All these privileges rank
prior to any other privilege over immovables or mortgages, whatever may be the date of their

inscription,  As between each other, the privilege securing sums due to the State Treasury ranks
prior to general privileges,

ARTICLE 1139 (E.C, 1185 ) PERISHING OR DETERIORATION OF THING SUBJECT TO
PRIVILEGE

Provisions applylng to the loss or deterloration of mortgaged property apply also to privileges.
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ARTICLE 1140 (E.C. 1136) EXTINGUISHMENT OF PRIVILEGE

In the absence of a provision of the law to the contrary, privileges are extinguished in the same way

and in accordance with the same rules as a mortgage or & pledge.

Section II
Kinds of Privileges

ARTICLE 1141 (E.C. 1137) PRIVILEGED RIGHTS

In additfon to the privileges established by special provisions of the law, the rights enumerated in the
following Articles are privileged.

1. General Privileges and Special Privileges Over Movables
ARTICLE 1142 (E.C. 1138) PRIVILEGE IN RESPECT OF COSTS OF LEGAL PROCEEDINGS

1. Costs of legal proceedings incurred, in the common interest of all the creditors, for the preservation
and sale of the property of the debtor, have a privilege over the price of such property.

2. Such costs are payable in priority to any other claim, whether privileged or secured by a mortgage,
including claims of creditors for whose benefit such costs have been incurred, Costs incurred for the
sale of the property are payable (n priority to the costs of the procedure of distribution.

ARTICLE 1143 (E.C, 1139) SUMS DUE TO STATE TREASURY

1. Sums due to the State Treasury for taxes, duties, and other dues of any kind are privileged in
accordance with the conditions 1aid down by laws and regulations issued in this connection,

2, Such sums shall be pald out of the proceeds of sale of the property charged with this pnvilege, in
whosoever's hands it may be, and before all other rights, whether privileged or secured by a mortgage,
except costs of legal proceedings.

ARTICLE 1144 (E.C. 1140 ) EXPENSES INCURRED FOR PRESERVATION AND REPAIR
OF MOVABLE

1. Expenses incurred for the preservation of, and repairs of a necessary kind to, 2 movable are
secured by a privilege over the movable as a whole,

2. Such expenses are payable out of the proceeds of sale of the movable so charged, and rank
immediately after the costs of legal proceedings and sums due to the State Treasury. As between
them such expenses will rank in the invkrse order of the dates on which they are incurred.

ARTICLE 1145 (E.C. 1141)  GENERAL PRIVILEGES

1. The following claims are secured by a privilege over all the debtor's property, whether movable
or immovable :

(a) Sums due to servants, clerks, workmen and other wage-earners for wages and emoluments of
any kind due to them for the last six months,

(b) Sums due for foodstuffs and clothes supplied to the debtor and to persons depending on him during
the last six months;

(¢) Alimony due by the debtor to members of his family, for the last six months,

(d) These claims rank immediately after the cost of legal proceedings, sums due to the State
Treasury and expenses for the preservation of an repairs to the property. As between them such claims
are paid rateably,

ARTICLE 1148 (E.C. 1142) PRIVILEGE IN MATTERS TO DO WITH AGRICULTURE

1. ls‘:um: dlnbu;l;d for seeds, manure and other fertilizers and insecticides, and sums disbursed for
cultlvation and harvesting are secured by a privilege over the crop for h'
spent; they will have the same rank, P i ey

2. Such sums are )
o payable out of the proceeds of sale of crops, immediately after the claims above

8. Sums due in respect of agricultural im
plements are, in a like
secured by a privilege over these implements, e
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RTICLE 147 (E.C. 1143)  PRIVILEGE IN RESPECT OF LEASED PROPERTY
A

House and agricultural rents for two years, or for the duration of the lease if less than two years, and
:'u ,.:m due to the lessor by virtue of the contract of lease, are secured by a privilege over all attachable
movables and crops existing on the leased property and belonging to the lessee.

2. Subject to the provisions relating to stolen or lost property, this privilege is enforceable even when the
n;ovable: belong to the wife of the lessee or to a third party, as long as it is not established that the lessor
had knowledge, at the time the movables were brought on to the leased property, of the existence of a

third party's rights,

3. This privilege is also enforceable over movables and crops belonging to a sub-lessee, if the lessor
had expressly prohibited sub-letting, If sub-letting was not prohibited, the privilege will only be
enforceable up to the amount due by the sub-lessee to the principal lessee on the date a formal summons
1s served by the lessor upon the sub-lessee.

4, These privileged claims are payable out of the proceeds of sale of such movables and crops subject
to such privilege, immediately after the claims abo ve-mentioned, with the exception of claims in
respect of which the privilege does not operate as against the lessor in as much as he is a third party
holder in good faith,

5, 1f movables and crops so charged are removed from the leased property, notwithstanding the
objection of the lessor or without his knowledge, and the movables remaining on the property are not
sufficient to secure the privileged claims, the privilege is enforcedble on the movables and crops so
removed subject to right acquired on these movables and crops by third parties in good faith, The
privilege shall remain in force for three years from the date of the removal, even to the detriment of

a third party's rights, if the lessor effects within the prescribed time limit an attachment on the movables
and crops removed. If, however, the movables and crops are sold to a purchaser in good faith in the

market by public auction or by a merchant dealing in similar articles, the lessor must reimburse the
purchaser with the price,

ARTICLE 1148 (E.C. 1144) PRIVILEGE OF HOTEL KEEPER

L. Sums due to hotel proprietors by a traveller for accommodation, food and expenses incurred for

his account, are secured by a privilege over the effects brought by the traveller to the hotel or its
annexes,

2. Unless it can be shown that the hotel proprietor knew of the existence of a third party's rights
over these effects at the time they were brought on to the premises, this privilege may be enforced
on these effects, even 1f they do not belong to the traveller, provided that they are not lost or stolen
property,  An hotel proprietor may, if e has not been paid in full, object to the removal of these
effects, and if they are removed notwithstanding his objection or without his knowledge, the

privilege continues to be enforceable on them, subject to the rights acquired by third parties in
good faith,

3. An hotel proprietor's privilege has the same rank as a lessor's privilege. Should the effects in

Question be subject to both claims, the first in date will have priority, unless it is not enforceable as
against the other,

ARTICLE 1149 (E.C. 1145 ) PRIVILEGE OF VENDOR OF MOVABLE

L. Sums due to the vendor of a movable for price and accessories are secured by a privilege over the
movable sold, This privilege is enforceable as long as the movable sold preserves its identity,
subject to the rights acquired in good faith by third parties and subject to the special provisions
applicable in commercial matters,

2, This privilege follows {n rank privileges over movables above referred to, It operates, however,
33 against the lessor and the hotel proprietor, if it can be proved that they had knowledge of such
Privilege at the time the thing sold was brought on to the leased property or into the hotel.

ARTICLE 1150 (E.C, 1146 ) PRIVILEGE RESULTING FROM PARTITION OF MOVABLE

L Co-owners who have partitioned a movable have a privilege over this movable in respect of their
fespective remedies against each other resulting from the partition, and for payment of any difference
feverting to them in the partition.
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2, The privilege of a co-partitioner has the same rank as a vendor's privilege. Should the movable
{n question be subject to both rights, the first in date will have priority.

Special Privileges Over Immovables
ARTICLE 1151 (E.C. 1148 )  PRIVILEGE OF CONTRACTORS AND ARCHITECTS ~

1. Sums due to contractors and architects who have been entrusted with the erection, reconstruction,
repair or maintenance of buildings or other works, have a privilege over such works but only in respect
of the increase 1n value resulting from such works as at the time of the alienation of the immovable,

2, Such privilege must be inscribed: its rank is fixed by the date of its inscription.



